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ABSTRACT

Easements fulfil a basic role in property law, granting landowners specific rights while casting an
obligation on others. This article explores the legal principles governing easements under the Transfer of
Property Act of 1882 and views its relevance for today's Indian scenario. The discussion begins with
defining easements and their significance in property transactions before turning into an examination of
the different types of easements recognized under the Indian jurisprudence. Then, the paper looks into the
means of granting easements: these could be express or implied grants or through prescription. Rights and
duties of the dominant owner as well as the servient owner while this discussion is in light of the legal
balance of property usage-encumbrance. Lastly, grounds upon which an easement ends through release,
merger, as well as abandonment. Judicial interpretations and landmark cases have been analyzed to
understand how courts have fashioned the law of easement doctrine in India. As a conceivable conclusion,
there is an introspection of the continued relevance of easement law within the matrix of increasing
urbanization and recommending reforms to address the emerging issues. This in-depth research endeavor
aims to increase understanding of easements and their crucial position within the Transfer of Property Act
of 1882.
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INTRODUCTION

Transfer of Property Act, 1882 is a considerable body of law that guides the transfer of property in India.
It covers the procedures, the legal framework, and rights in regard to the transfer of various categories of
property from one party to another. Established for the purpose of clarity and consistency in property law,
TPA facilitates a significant role in transactions within and surrounding the sale, mortgage, lease,
exchange, and gifting of property. A fundamental concept that frequently arises in property transactions
is the "easement,” which denotes a legal entitlement that allows one individual to utilize another's property
in a restricted manner, generally for access or utility-related functions. The notion of easement is important
to maintain the effective flow of the rights and duties related to properties.

An easement, as described in Section 4 of the Indian Easements Act of 1882, refers to a privilege that one
owner of the property (known as the dominant owner) has concerning property belonging to another
(known as the servient property). The aforementioned rights can be of various types, like the right of way
for access, and drainage, light, air, or even water. Easements play a crucial role in circumstances where
the characteristics or positioning of a property necessitate reliance on a neighbouring property for essential
utilities. For instance, a property lacking direct access to a public road may depend on the adjoining land
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for such access. Consequently, easement rights constitute a fundamental component of property law,
intended to harmonize the interests of various property owners while reducing potential conflicts.

The Transfer of Property Act of 1882 is undeniably inextricably linked with the concept of easement in
several ways. According to TPA, property conveyance would, as a rule, transfer all rights associated with
the property in question, which might range from some easements over it. So long as a property is sold,
leased, or mortgaged, the easements accompanying it are normally transferred to the new owner as a matter
of novelty unless specially excluded from such transfer. For example, when a property is granted an
easement that allows passage through an adjacent parcel of land, the right of way shall be vested with the
buyer with the sale of that property, unless otherwise specified in the deed of transfer. Similarly, if a
property has an easement that grants to another party the right to use a section of the land for some
particular purpose, the buyer is responsible to that entitlement.

Easements can be acquired in a couple of different ways: through grant, necessity, or prescription. An
easement by grant is established when a property owner explicitly creates the right, typically through a
deed. An easement by necessity arises when there exists no possibility of using any piece of land without
access to another adjacent property, as illustrated by landlocked situations. Easement by prescription refers
to a right that has been gained through long-term, continuous, and overt use of a third person's property.
The Indian Easements Act of 1882 defines such provisions. As a result, easements help solve practical
difficulties arising from the location of the site, geographical features, or any specific characteristics of a
property.

The legal importance of easements is particularly clear when examined within the framework of property
transactions and related disputes. Neglecting easement rights may result in conflicts among property
owners, protracted legal disputes, and potentially a decline in property value. Consequently, it is essential
for property buyers, sellers, and legal practitioners to have a comprehensive understanding of easements.
TPA, through its coordination with the Indian Easements Act, brings into effect easy acknowledgement
and safeguarding of entitlements of dominant as well as servient property proprietors thus encouraging
amicable interactions and transparency in transactions.

In a nutshell, easement under the Transfer of Property Act 1882 is defined to emphasize the integration of
private property rights with the real demands of neighbouring owners. The protection and regulation of
easements promote smooth transfer as all parties get an understanding of their rights and liabilities which
tends to minimize the possibilities of disputes and maximizes the worth and utility of property ownership.

HISTORICAL BACKGROUND

The Transfer of Property Act, promulgated in the year 1882, towards the end of British colonial rule in
India, spelled out a precise legal framework for the transfer of property, supplanting the previous
disintegrated laws and traditions. The earlier property law in India was subject to an amalgam of customary
practices and religious tenets as well as colonial enactments that gave rise to obscurity and inconsistency
in property transactions.

The Act was indeed a much-needed step towards the modernization of Indian property law, thereby
implementing uniformity, transparency, and a legal structure to govern transfers of immovable property,
including sale, lease, mortgage, and gift. The provisions of the Act were heavily influenced by English
law but adapted to suit Indian conditions. One major characteristic of this idea was the recognition of
easements, an idea that is also based on English common law, referring to the right to enjoy someone else’s
property for specific purposes, for example, to access, drain, or light.
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The Indian Easements Act, 1882 was enacted along with the TPA with the sole aim of regulating easement
rights. Together, these laws laid the basis for resolving disputes over property and ordered development
of Indian property law to be sure in upholding individual rights while providing greater services to the
community at large.

TYPES OF EASEMENT

Easements are an important part of property law because they establish the right of one person to use

another's property for certain purposes. Usually, easements relate to a piece of land called the dominant

tenement, while a different piece of land, referred to as the servient tenement, accommodates the burden
of the easement. Over time, various types of easements have been developed, each for a specific purpose.

Understanding these categories would be significant for the property owner, buyer, and attorney. Here is

an example outline with the main types of easements:.

1. Continuous and Discontinuous Easements

e Continuous Easement: This is an easement that conducts itself without any human action or activity.
It is permanent in nature and self-sustaining by default. A common example is the right to light or air.
The dominant tenement of course enjoys this right perpetually. There is no need for repeated physical
entry onto the servient tenement by the owner of the latter. Easements like these are considered to be
less invasive.

e Discontinuous Easement: Conversely, a discontinuous easement necessitates certain actions by the
dominant estate holder for its utilization. For example, a right of way—where the dominant owner
must access the servient property to traverse it—is deemed discontinuous due to its intermittent use,
occurring solely when required. The implementation of discontinuous easements generally entails a
greater degree of active intervention with the servient property.

2. Apparent and Non-Apparent Easements

e Apparent Easement: An apparent easement is something that would be seen or rather noticeable upon
inspection. Easements, in this category, are usually noticeable because of their relationship with certain
physical features of the land in question. For example, if there were a drainage system or clearly
marked path that crossed the servient land, that would be an apparent easement. These characteristics
serve as notice to any future buyer or user of the servient land about the fact of the existence of the
easement, making it difficult to ignore or overlook.

e Non-Apparent Easement: Less obviuos easements are rights that are hidden or not apparent. They
typically relate to rights that do not come in a physical form on the land, such as the right to draw
water from a river that may not necessarily have any visible connection to the servient estate. An
apparent easement cannot even be recognizable to someone interested in purchasing a property unless
they are particularly specified in the property records.

3. Affirmative and Negative Easements

e Affirmative Easement: An affirmative easement enables the owner of the dominant estate to do
something on the servient tenement. For instance, a typical form of affirmative easement will be the
right of way, which would let the dominant owner cross a certain path lying on the servient property,
either on foot or by vehicle. Other examples include access rights to water or to graze. Typically
speaking, affirmative easements require affirmative action by the dominant owner and are sometimes
burdensome to a greater extent on the servient tenement.
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e Negative Easement: On the other hand, a negative easement will prevent the servient owner from doing
certain things that may prohibit or hinder the rights of the dominant owner. For instance, the right to
light is considered a negative easement where the servient owner is not allowed to erect any kind of
construction that will obstruct the sunlight flowing into the property of the dominant owner. Thus, for
example, a right to air might prohibit the servient owner from growing trees or constructing
obstructions that would hinder air-flow to the dominant tenement.

4. Easement by Necessity
An easement by necessity arises when a property is so situated that it is impossible to use or access without
the benefit of a right over an adjacent property. The most common example is a landlocked property which
the owner has to traverse on someone else's land to reach the public road. In the said cases, it is not through
explicit consent that the easement is established but rather through implication, as it is indispensable for
the reasonable use of the property.
5. Easement by Prescription
An easement by prescription is obtained through prolonged, consistent, and unbroken utilization of
someone else's property in the absence of authorization. This concept is comparable to adverse possession,
wherein an individual secures legal rights over another's property by openly utilizing it for an extended
duration. The Indian Easements Act of 1882 provides that an easement needs to be enjoyed openly,
peaceably, and without interruption for a period of 20 years to acquire legal recognition as a right. For
example, if a person has crossed a pathway through another's property for over 20 years without anyone
opposing, he would claim a prescriptive right of way.

EASEMENT UNDER TRANSFER OF PROPERTY ACT, 1882

Within the context of the Transfer of Property Act, 1882 (TPA), easements form an integral part of
property transactions. Though TPA does not directly govern the aspect of easements-it is primarily
addressed under the Indian Easements Act of 1882-it accepts their importance and place in property
transfer. According to the general meaning applied to easements, "a right either to or over land existing in
one commodity at the suit of the owner of another is called an easement.".

Section 8 TPA- As any property undergoes change of ownership, all such rights which were associated
with the property, transfer with the property itself, unless they have been specifically excluded. That means
that any existed easements tied to that particular property automatically pass onto the new owner. Thus,
when a house is sold, for example, the right of way over your neighbour's or the right to access water may
well pass to the buyer. Easements by necessity may also arise under the TPA. If a property cannot be used
to its full extent without being allowed to use the land of a neighboring property, then the law may imply
that an easement has been made so that the property may be used reasonably. Therefore, the TPA facilitates
smooth conveyance of property by considering easements as inherent and binding legal rights necessary
for full use of the lands.

CREATION & ACQUISITION OF EASEMENT

Rights of easements allow an owner of one property (the dominant tenement) to use another's for some
purposes such as right of way or drainage. Such rights may accrue through various ways that are both
under the Indian Easements Act, 1882 and common law. The common methods through which
easements may be created or acquired include:
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1. By Express Grant: Through an express grant, an easement is created. It usually takes the form of a
deed or a written agreement between the dominant owner and the servient owner. Such a right is
provided by a voluntary action of the servient owner under clear terms stated in a deed; for example,
a land owner may formally grant a right of way to another neighbor through a legal document. It must
be based on an explicit consent between both parties, involving formalization.

2. By Necessity: An easement by necessity comes into being when it is impossible for a property to
reasonably be accessed or used without trespassing on neighboring land. In most cases, it happens
when the land cannot be accessed without trespassing on adjacent property because such property
usually lies on a boundary. The law automatically erects such an easement so that the dominant
property may be accessed to be utilized. It is an implied easement formed not from agreement but from
necessity to make the land usable.

3. Prescription: Sometimes easements are also acquired through long use which is considered an
easement by prescription. Under the **Indian Easements Act, 1882**, if someone has enjoyed
another's property openly, continuously, and peacefully for 20 years then he can claim an easement
over that property. For instance, if a person passed through the neighbor's property day-to-day for
years without any objection then legal rights would accrue to him to pass through the neighbor's
property.

1. These methods ensure that easements are formed both through agreements and the necessity of
property usage.

EXTINCTION & SUSPENSION OF EASEMENT

Like all other property rights, easements may get extinguished or suspended in certain circumstances. In

this regard, the Indian Easements Act, 1882 has clearly spelt out the conditions under which an easement

may terminate or be temporarily suspended.

1. Extinction of Easements

Easements can be extinguished in the following ways:

e Through Release: In this case, the dominant owner effectuates a release of the easement right by a
voluntary act. This means that the easement gets discharged as a result. This is usually carried out
through a written agreement wherein the dominant owner surrenders his right to utilize the servient
property.

e By Unity of Ownership: Where the dominant and servient tenements take the ownership by one person,
the easement is automatically nullified. The reason for this is that an easement can only exist between
two distinct pieces of property, and hence, the unity of ownership serves to render the easement
obsolete.

e By Expiration of Term: In cases where the easement was created for a particular time or purpose, it
will lapse at the expiration of the particular time or expiry of the purpose.

e By Non-Use: According to Section 47 of the Indian Easements Act, an easement can be divested in
the case of non-use for a statutory period of 20 years. This section applies both to continuous and
discontinuous easements.

e Devastation of the Servient Tenement: If the servient tenement is utterly destroyed, the easement
becomes terminated, such as in the case of a building collapse or land being inundated.

2. Suspension of Easements

Easements may be temporarily suspended in very few cases.
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e Temporary Unity of Ownership: An easement is suspended if the dominant and servient properties
come under common ownership even temporarily. It may be revived when the properties are separated
again.

e Transitory Interference or Modification: If an easement can't be exercised, an example of transitory
physical changes such as construction that blocks a right of way and the easement is not extinguished
but only temporarily suspended until normal conditions re-establish.

The extinction and suspension of easements ensure that easements have relevance and functionality to

property condition changes.

LEGAL REMEDIES FOR INFRINGEMENT OF EASEMENT RIGHTS

When rights of an easement are violated or obstructed, the law provides several remedies to protect the

interest of the dominant owner. The **Indian Easements Act, 1882** and other enactments provide

judicial and statutory remedies for the redress of grievances and revival of easement rights.

1. Injunction: Infringement of easement rights is most frequently remedied by an injunction. The court
can therefore be moved by the dominant owner to provide a prohibitory injunction to restrain the
servient owner from further doing acts that obstruct or infringe upon the easement. For example, if a
servient owner erects a wall that bars a right of way for the dominant owner then perhaps the court can
order the demolition of such a structure. Mandatory injunctions may also require the servient owner
to perform acts of performance to facilitate the restoration of an easement, for example, demolishing
a construction that is blocking the light and/or air.

2. Damages: In a situation where an encroachment of an easement has caused loss to the dominant
owner, then the court may award compensatory damages. This is a remedy issued to recompense the
dominant owner from the injury, distress, or financial loss resulting from the violation of an easement
right. For instance, in a case where the obstruction of a right of way increases costs for the dominant
owner, it can approach the servient owner for damages.

3. Restoring the Easement: The court can thus order restoring the easement into its previous state. In
this case, it can evict any interference that may have at some point in time restricted the dominus's use
of the servient tenement. In such relief, the right can then be exercised by the dominus to his full
enjoyment of his rights about the easement.

4. Self-help: The dominant owner can sometimes be allowed to remove minor obstructions himself
without causing further harm or escalating the dispute. But under caution, so as not to have any legal
effects.

These legal remedies safeguard the rights of the dominant owner and maintain fairness in property

relations.

CASE LAWS

Easement rights are often subject to disputes between property owners. Indian courts have addressed
numerous such cases, providing clarity on the interpretation of easement rights under the Indian
Easements Act, 1882 and the Transfer of Property Act, 1882. Below are some landmark judgments that
shaped the legal understanding of easements:

1. Niranjan Singh v. Durga Singh (1997)

In this case, the court dealt with an easement by necessity. The plaintiff's land was landlocked, and the
only access was through the defendant's land. The plaintiff sought a right of way. The court held that an
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easement by necessity exists when a property is rendered unusable without access to another’s land. The
right of way was granted as the plaintiff’s land had no alternative means of access to the public road.
Principle: Easement by necessity is implied when the dominant tenement is inaccessible without using
the servient tenement.

2. Govind Singh v. Gauri Shankar (1990)

This case involved an easement by prescription. The plaintiff had been using a water channel on the
defendant’s property for over 20 years. The defendant later obstructed the

channel, leading to a dispute. The court ruled in favor of the plaintiff, recognizing his right to the continued
use of the water channel through prescription.

Principle: A prescriptive easement is established if a party has used a right for more than 20 years openly,
continuously, and without objection from the servient owner.

3. Mahadev v. State of Bombay (1959)

In this case, the Supreme Court addressed the issue of a negative easement concerning the right to light.
The dominant owner claimed that the construction of a building on the servient property would block light
from entering his property. The court recognized the right to light as a negative easement and ruled that
any construction obstructing the light was unlawful.

Principle: Negative easements, such as the right to light, restrict the servient owner from taking actions
that would interfere with the dominant owner’s enjoyment of their property.

CONCLUSION

Easements are a prime aspect of property law. It involves one owner of the property using another's land
for specific purposes. Easements encompass access, drainage, and light. Apart from the Transfer of
Property Act, 1882, the Indian Easements Act, 1882, forms a general codification for grasping and
exercising those rights. Property law addresses various scenarios in which easements are necessary for the
practical use of land by means of various types of easements: continuous and discontinuous, apparent and
non-apparent, affirmative and negative. The methods of creation and acquisition, including express grants,
necessity and prescription, reflect the flexibility and adaptability of easement rights to different property
needs and situations.

Legal remedies for the infringement of easements ensure that dominant owners can claim their rights
whenever they are obstructed or violated. Courts may grant injunctions, damages, or call for the restoration
of the easements to restore property rights and dignity. Additionally, conditions under which
extinguishment and suspension of easements are managed provide for the evolutionary development in
property usage and ownership. The landmark case laws, as discussed above, indicate judicial interpretation
and application of easement principles. Hence, these landmark case laws, while bringing out the
importance of courts' roles in conflict resolutions, clarify the ambiguities of law.

In conclusion, the legal framework surrounding easements is a highly important aspect of orderly,
equitable property relations. An understanding of easement creation and acquisition rights and the rights
to enforce these rights promises that the property owner and legal expert engaged in property transaction
processes can effectively understand those procedures with the least possible disputes and the fullest
realization of the land utility. The further evolution of case law and statutory provisions will ensure that
the easement laws remain relevant and fit for the challenges of today's property.
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