~ Y International Journal for Multidisciplinary Research (IJFMR)

IJFMR E-ISSN: 2582-2160 e Website: www.ijfmr.com e Email: editor@ijfmr.com

A Review of Alternate Dispute Resolution (ADR)
Methods in the Construction Industry with

Special Reference to the Arbitration &
Conciliation Act 1996

Dr. Saji Daniel

Professor, Department of Civil Engineering., Rizvi College of Engineering, Mumbai 50

Abstract:

The construction industry is considered the second largest industry after agriculture. It works purely on a
contract basis, based on the Indian Contract Act 1872, with the client on one side and the contractor on
the other. The execution of the work and the project is monitored and controlled by qualified Consultants
and Engineers. The industry is characterized by its complexity, diversity, and dynamic nature. Disputes in
the construction industry are common and can arise from various causes, often leading to delays, cost
overruns, and damaged relationships between stakeholders. We have various dispute-resolution methods
which will help both parties to amicably solve the disputes.
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1. Introduction

The Indian construction industry is a vital part of the country’s economy, contributing significantly to GDP
and providing millions of jobs. As India rapidly urbanizes, demand for infrastructure, housing, and
commercial real estate is surging. However, the industry faces several challenges that hamper its growth
and efficiency. Rapid urban migration is increasing the demand for residential, commercial, and
infrastructure projects. Cities are expanding, and new urban centers are emerging, which requires
significant investment in construction. The private sector is heavily involved in real estate, especially
residential and commercial projects. The execution of the work and the project management are monitored
and controlled by qualified Consultants and Project Managers. Failure by one party to adhere to the
contract terms, such as missing deadlines, delivering substandard work, or non-payment, often leads to
legal conflicts. Literature review and survey show various alternate dispute resolution strategies that are
implemented to avoid the stakeholders approaching the law of court.

2. Negotiation is an essential method of alternate dispute resolution that plays a crucial role in resolving
conflicts and differences in day-to-day life. It is a process where two or more parties discuss issues and
reach a mutually acceptable agreement, rather than resorting to adversarial methods like litigation or
arbitration.

a. Promotes Communication and Understanding: Negotiation encourages open communication, allo-
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wing parties to express their needs, concerns, and viewpoints directly. This helps clarify
misunderstandings, reduces miscommunication, and fosters better relationships. It enables parties to
focus on their underlying interests rather than their rigid positions. This often leads to more creative
and flexible solutions.

b. Faster and Time-Efficient: Unlike formal dispute resolution methods like lawsuits or arbitration,
negotiation is typically quicker, allowing parties to resolve issues promptly and move on. It avoids the
time-consuming procedures involved in legal processes. In day-to-day life, disputes often involve
people who interact frequently. Negotiation is a quicker way to resolve conflicts and maintain good
relationships.

c. Cost-Effective: Negotiation allows parties to avoid costly legal fees and other expenses associated
with formal dispute resolution methods. It’s especially important for everyday conflicts that don’t
justify the expense of going to court. Most negotiations can be conducted without the involvement of
lawyers, mediators, or other third parties, saving time and money.

d. Maintains Relationships: Negotiation is less confrontational than litigation or arbitration. It fosters
a collaborative environment where both parties work toward a solution, preserving long-term
relationships. The goal of negotiation is often a mutually beneficial outcome (win-win), where both
parties feel satisfied. This is particularly important in personal relationships (e.g., family, friends,
colleagues) where maintaining harmony is crucial.

e. Flexibility in Solutions: Unlike a court ruling, which can be rigid, negotiation allows for creative and
flexible solutions that are tailored to the specific needs of the parties involved. The parties can explore
various options and agree on a resolution that best suits their situation. In negotiation, the parties
themselves control the process and outcome, rather than having a third party impose a decision. .

f. Reduces Stress and Emotional Strain: Negotiation is informal and less adversarial, reducing the
stress, anxiety, and emotional strain often associated with legal battles or formal disputes. It
encourages empathy by allowing parties to listen to each other’s perspectives, which can de-escalate
tension and reduce emotional conflicts.

g. Confidentiality: Negotiation is a private process, which is beneficial when sensitive or personal issues
are involved. This contrasts with litigation, where details of the dispute may become public.
Confidentiality is particularly important in business disputes or personal matters.

h. Adaptable to Various Contexts: Negotiation is used in a variety of everyday contexts, from
resolving disputes at home (e.g., household responsibilities, financial issues) to conflicts at work (e.g.,
workload distribution, salary negotiations) and even in social situations (e.g., disagreements with
friends).

i. Prevents Escalation of Conflicts: Negotiation often prevents conflicts from escalating into bigger
disputes. By addressing issues early and calmly, parties can resolve small disagreements before they
grow into more serious problems.

Thus, Negotiation is an effective method of dispute resolution in daily life because it promotes

communication, is time and cost-efficient, maintains relationships, and offers flexible, mutually beneficial

solutions. It is a collaborative process that encourages empathy, reduces stress, and helps prevent conflicts
from escalating.

3. Mediation is an alternative dispute resolution method where a neutral third party (the mediator) helps
two or more disputing parties communicate, negotiate, and reach a voluntary settlement. It is an effective
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and widely used method for resolving disputes in day-to-day life because it emphasizes collaboration,

preserves relationships and offers flexible solutions.

a. Facilitates Communication: The mediator acts as a neutral facilitator, helping to open lines of
communication between parties. In day-to-day life, disputes often stem from poor communication or
misunderstandings, and mediation helps constructively address these issues.

b. Preserves Relationship: Mediation fosters collaboration rather than confrontation, making it ideal
for disputes in personal or professional relationships. Whether it’s family disputes, conflicts between
neighbors, mediation helps maintain relationships while resolving the issue. It can damage
relationships due to their adversarial nature, it focuses on finding a solution that satisfies both parties,
hence preventing long-term animosity.

c. Confidential and Private: Mediation is confidential, which is crucial when dealing with sensitive
personal or professional issues. Parties can freely discuss their concerns without fear of public
exposure, which contrasts with litigation, where disputes often become part of the public record.

d. Cost-Effective: Mediation is far less expensive than going to court or pursuing formal legal action.
In everyday disputes, whether between friends, family members, or business colleagues, avoiding
expensive legal fees is a significant advantage. Mediation usually requires fewer resources, both in
terms of time and money, making it accessible for resolving small or routine disputes that might not
justify the cost of legal representation.

e. Time-Efficient: Mediation typically resolves disputes faster than other methods such as litigation or
arbitration. In day-to-day conflicts, a quick resolution is often desirable, especially in ongoing
relationships (e.g., workplace, family, neighbors) where unresolved tensions can escalate over
time. The time-consuming nature of legal processes can cause disputes to drag on, increasing stress
and emotional strain. Mediation offers a faster route to resolving issues.

f. Control Over Outcome: In mediation, the parties control the outcome, rather than having a decision
imposed by a judge or arbitrator. This allows for more creative, flexible solutions tailored to the
specific needs of both parties. Since both parties must voluntarily agree to the final solution, there is a
higher likelihood of long-term compliance with the agreement. People are more likely to adhere to
solutions they helped create.

g. Reduces Stress and Emotional Conflict: Mediation is a less confrontational process than formal
dispute resolution methods, making it less stressful and emotionally taxing. The mediator ensures that
the conversation remains respectful and productive, preventing the situation from escalating into a
heated argument.

h. Focus on Problem-Solving: Mediation encourages a focus on problem-solving rather than assigning
blame or winning an argument. The mediator helps the parties shift from a confrontational stance to
one where they work together to find a practical solution that benefits both sides. The flexibility of
mediation allows parties to craft solutions that are specifically tailored to their unique situation.

i. Applicable to a Wide Range of Disputes: Mediation can resolve a variety of personal conflicts, such
as marital disputes, parenting issues, and disputes between siblings or extended family members. It is
particularly effective in situations where maintaining harmony is essential.

J. Voluntary Process: Mediation is voluntary, meaning that parties engage in the process because they
want to resolve the dispute. This sense of autonomy often leads to a more cooperative and positive
atmosphere, increasing the chances of reaching an agreement.
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k. Prevents Escalation: Mediation helps resolve disputes early, preventing them from escalating into
larger conflicts. Mediation allows for early intervention, addressing the root cause of the dispute.
Thus, Mediation is an effective method of dispute resolution in day-to-day life because it encourages com-
munication, preserves relationships, and offers a time-efficient, cost-effective, and flexible way to resolve
conflicts. Its informal, voluntary, and confidential nature makes it ideal for personal, workplace, and

community disputes.

4. Dispute Review Boards (DRBs) are a method of dispute resolution primarily used in construction
projects, but their principles can be adapted to resolve day-to-day disputes effectively. A DRB typically
consists of a panel of independent experts who are involved throughout a project or contractual
relationship, providing guidance and resolving conflicts as they arise. This proactive, ongoing engagement
helps prevent disputes from escalating.

a. Prevention of Disputes: One of the key advantages of DRBs is their preventive approach. The panel
is involved from the outset of the relationship or project, monitoring progress and helping parties avoid
disputes before they become serious.

b. Expert and Neutral Advice: DRBs are typically composed of independent experts who have in-
depth knowledge of the subject matter. Their expert advice can help parties resolve issues based on
facts and industry standards, rather than emotion or misunderstanding.

c. Continuous Engagement: Unlike one-time resolution methods like arbitration or litigation, DRBs
maintain ongoing involvement throughout a project or agreement. This continuous presence helps
reduce the build-up of tensions.

d. Fast and Efficient Resolution: DRBs are effective because they can respond to disputes quickly,
without waiting for formal litigation processes. In daily life, having a predefined system for dispute
resolution (such as regular meetings or scheduled reviews) helps address issues before they disrupt
ongoing activities.

e. Cost-Effective: While setting up a DRB involves costs, it is generally more cost-effective than full-
scale litigation or arbitration. The board helps resolve disputes without the high legal fees and extended
timelines associated with court proceedings. In daily life, having a small advisory group or agreed-
upon mediator to step in early can save significant money on legal costs.

f. Preserves Relationships: DRBs help maintain a collaborative atmosphere by encouraging parties to
work together under the guidance of neutral experts. In daily life, maintaining relationships is often
crucial, especially in family, community, or small business settings.

g. Prevents Legal Action: DRBs provide an alternative to formal legal proceedings, which can be costly,
time-consuming, and emotionally taxing. In daily life, having a process like a DRB helps individuals
and businesses avoid going to court, preserving resources, and reducing stress. By keeping disputes
out of court, DRBs encourage cooperation between parties.

Thus, Dispute Review Boards (DRBs) are effective in day-to-day life because they offer a proactive,

ongoing, and expert-driven approach to conflict resolution. Their continuous engagement helps prevent

disputes from escalating, while their fast and flexible methods provide cost-effective and tailored
solutions.

5. Adjudication is a dispute resolution method where an independent adjudicator reviews the arguments
and evidence from both sides and makes a binding decision. While adjudication is commonly associated
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with legal systems and formal contracts, especially in the construction industry, it can also be effective in

day-to-day life in various situations where disputes arise.

a. Quick Resolution: Adjudication is typically a faster process than other dispute resolution methods
such as litigation or arbitration. The adjudicator reviews the evidence and issues a decision within a
set time frame, often within days or weeks.

b. Binding Decision: The adjudicator’s decision is legally binding (though often subject to appeal or
review). This provides both parties with a definitive outcome, reducing the risk of the dispute dragging
on. In everyday life, this finality is particularly useful in matters where lingering uncertainty could
cause stress or disrupt daily routines.

c. Cost-Effective: Adjudication tends to be less expensive than going through the formal court system,
making it accessible for smaller-scale disputes. In day-to-day life, whether it’s a disagreement over a
minor contract, a landlord-tenant issue, or a service complaint, adjudication provides a more affordable
alternative.

d. Less Formal and Complex than Court: Adjudication typically has more straightforward procedures
compared to the complexities of court litigation. The informality of adjudication makes it a more
accessible option for people dealing with everyday disputes, such as disagreements with service
providers, workplace issues, or disputes with neighbors, where a quick, straightforward solution is
needed.

e. Expertise of the Adjudicator: Adjudicators are often selected based on their expertise in the area of
the dispute. In day-to-day life, having an adjudicator with specific knowledge relevant to the conflict
(e.g., property law, consumer rights, construction issues) means that the decision is based on informed
judgment, leading to more appropriate and effective resolutions.

f. Reduces Stress and Emotional Conflict: The speed and efficiency of adjudication can significantly
reduce the emotional strain involved in prolonged disputes. Quick decisions help parties avoid the
stress of ongoing uncertainty, especially in personal or neighborhood conflicts where unresolved issues
can lead to escalating tension.

g. Prevents Escalation: Adjudication allows disputes to be resolved before they escalate into larger or
more contentious legal battles. This is important in personal relationships, work environments, or
community settings where conflicts left unresolved can damage long-term relationships or result in
more serious disputes.

In summary, Adjudication is an effective method of dispute resolution in day-to-day life because it

provides a fast, cost-effective, and binding resolution to conflicts. Its flexibility, speed, and informality

make it suitable for personal, consumer, and workplace disputes6. Arbitration & conciliation Act -1996

The Arbitration and Conciliation Act, of 1996, is an important piece of legislation in India that governs

the arbitration and conciliation process for resolving disputes. The Act was enacted to provide a

comprehensive framework for arbitration and conciliation in India, and it aligns with international

standards, particularly the UNCITRAL (United Nations Commission on International Trade Law) Model

Law on International Commercial Arbitration.

Arbitration

a. Definition and Scope: Arbitration is defined as a process where parties in dispute agree to submit
their differences to one or more arbitrators, who make a binding decision. The Act covers both
domestic and international arbitration.
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b. Arbitration Agreement: For arbitration to proceed, there must be a valid arbitration agreement. This
agreement is a written contract where parties agree to submit future disputes to arbitration.

c. Arbitrators: The Act provides provisions regarding the appointment, qualifications, and duties of
arbitrators. Arbitrators are expected to be impartial and independent.

d. Arbitral Tribunal: The Act allows parties to choose the number of arbitrators and their procedures.
It also provides mechanisms for the challenge and removal of arbitrators if there are concerns about
impartiality or qualifications.

e. Arbitral Proceedings: The Act details the procedural aspects of arbitration, including the submission
of claims and defenses, hearings, and the issuance of the arbitral award.

f. Arbitral Award: The arbitral award, which is the decision made by the arbitrators, is binding on the
parties. The Act provides grounds for challenging and setting aside the award, such as issues of bias
or procedural irregularities.

g. Enforcement: The Act provides mechanisms for enforcing arbitral awards, including provisions for
recognition and enforcement of both domestic and foreign awards.

Conciliation

a. Definition and Scope: Conciliation is a process where a neutral third party (the conciliator) assists the
parties in reaching a mutually acceptable settlement. The Act provides a framework for conciliation
both within India and in international contexts.

b. Conciliation Agreement: The parties must enter into a conciliation agreement, which outlines the
scope and terms of the conciliation process.

c. Conciliation Process: The Act outlines the process of conciliation, including the role of the
conciliator, confidentiality, and the procedures for reaching a settlement.

d. Settlement Agreement: If the parties settle conciliation, it is documented in a settlement agreement,
which is enforceable as a contract.

The act has the following merits and is widely accepted in the Construction Industry.

a. Legally Binding and Final Decision: One of the key advantages of arbitration is that the decision
made by the arbitrator is legally binding. In day-to-day disputes, this provides finality and a sense of
closure for both parties, ensuring compliance without further legal action.

b. Quicker Than Litigation: Arbitration is generally faster than taking a dispute to court. For day-to-
day conflicts that require a timely resolution such as a dispute over a contract, property issue, or service
agreement, arbitration is an efficient way to get a decision without the lengthy delays associated with
the court system.

c. Cost-Effective: Arbitration can be less expensive than court proceedings because it typically involves
fewer legal formalities, less discovery, and fewer procedural steps. This is especially beneficial for
smaller or more routine disputes in daily life, where high legal fees may not be justified.

d. Flexibility in Process: In arbitration, parties can agree on the rules and procedures, allowing
flexibility. This is especially useful in daily life, where parties may want to resolve the dispute in a
manner that fits their schedule or preferences. The parties can mutually select an arbitrator with the
right expertise or background to handle their specific type of dispute. This is beneficial in personal
disputes or business conflicts that require specific knowledge or experience.

e. Privacy and Confidentiality: Arbitration is a private process, meaning that, unlike court cases, the
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details of the dispute and the final decision are not made public. This is important for personal matters
or business disputes where parties prefer to keep the details confidential. Since arbitration is
confidential, it helps protect the reputation of individuals or businesses involved in the dispute,
ensuring that sensitive information does not become public.

f. Preserves Relationships: While arbitration is more formal than mediation, it is generally less
adversarial than litigation. It allows for a more respectful and professional resolution process, helping
to preserve relationships between parties. This is important in day-to-day life where the parties may
need to continue interacting (e.g., neighbors, business partners, family members).

g. Expertise of Arbitrators: Arbitrators are often chosen based on their expertise in the relevant area
of the dispute. For example, in disputes involving construction, real estate, or technical contracts, an
arbitrator with experience in that specific field can provide a more informed and appropriate decision.

h. Control Over the Process: Parties have more control over the selection of the arbitrator, the
scheduling of hearings, and the rules governing the arbitration process compared to court proceedings,
where the judge and procedures are determined by the legal system. In everyday life, conflicts often
require flexibility in timing.

i. Reduces Stress and Emotional Strain: Although more formal than mediation, arbitration is
generally less stressful than going through court litigation. The process is less rigid, and the atmosphere
is typically more informal than a courtroom, making it easier for parties to express themselves and
participate.

j. Prevents Escalation of Conflicts: Arbitration can help resolve conflicts before they escalate into
larger, more complex disputes that would require legal intervention. In personal and professional
relationships, timely arbitration can prevent long-term animosity or financial strain.

In summary, the Arbitration and Conciliation Act, of 1996, plays a crucial role in providing an efficient

and structured framework for resolving disputes in India, supporting both domestic and international

arbitration and conciliation processes

Conclusion

Alternative Dispute Resolution (ADR) refers to a range of methods used to resolve disputes outside the
traditional court system. ADR includes processes like mediation, arbitration, negotiation, conciliation,
and adjudication, offering faster, cost-effective, and less formal ways to settle conflicts. These methods
are particularly useful for resolving commercial, family, and workplace disputes. ADR emphasizes
collaboration and flexibility, often resulting in mutually agreeable solutions while preserving relationships.
Additionally, ADR helps reduce the burden on courts, providing a private, confidential setting for parties
to resolve their issues without lengthy litigation.
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