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Abstract

This paper brings forth an extensive analysis of the role of arbitration in resolving disputes in international
investment, providing a comparative study of the existing frameworks and emerging alternatives. As cross-
border investments continue to grow, disputes between foreign investors and host states have become
increasingly common. International arbitration has emerged as the preferred method for resolving such
conflicts due to its neutrality, enforceability, and flexibility. The paper explores the key legal instruments
governing international investment arbitration, including Bilateral Investment Treaties (BITs), Free Trade
Agreements (FTAs), and multilateral agreements like the Energy Charter Treaty. It also examines the two
most widely used procedural frameworks: the International Centre for Settlement of Investment Disputes
(ICSID) and the United Nations Commission on International Trade Law (UNCITRAL), comparing their
distinct approaches to arbitration. While arbitration has proven effective, it faces growing criticisms,
including high costs, lengthy proceedings, and concerns about transparency and arbitrator impartiality.
The research also highlights regional initiatives, particularly in Latin America and China, which reflect
diverse approaches to investment dispute resolution. By comparing these frameworks and emerging
trends, the paper sheds light on the strengths, weaknesses, and future direction of international investment
arbitration, emphasizing the need for a more transparent, equitable, and accessible system to balance the
interests of investors and host states. The analysis concludes by assessing the potential impact of these
reforms on the future of international investment law.

I. Introduction

The growth of international investment over the past few decades has been accompanied by a
corresponding increase in disputes between foreign investors and host states. These disputes often arise
from complex interactions between national laws, international treaties, and the broader economic
interests of both the investor and the state. Foreign investors, seeking to protect their assets, are often wary
of the risks posed by political instability, changes in regulation, expropriation, and other forms of
interference by the host state. Conversely, host states have an interest in regulating investments in a way
that protects public interests, ensures sustainable development, and preserves state sovereignty. These
competing interests have created a need for a robust, neutral, and efficient mechanism for resolving
disputes.

International arbitration has emerged as the preferred method for resolving these disputes due to its
neutrality, enforceability, and flexibility. Unlike litigation in national courts, arbitration offers a forum
where disputes can be resolved impartially, without the potential bias of domestic legal systems.
Arbitration also allows for greater confidentiality, which is often valued by both investors and states.
Moreover, arbitration awards are generally easier to enforce internationally than court judgments, thanks
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to treaties such as the New York Convention and the ICSID Convention, which provide mechanisms for
the recognition and enforcement of arbitral awards across borders.

The rise of international investment arbitration has been driven in large part by the proliferation of Bilateral
Investment Treaties (BITs), Free Trade Agreements (FTAs), and multilateral agreements that include
provisions for the protection of foreign investments. These treaties typically include investor-state dispute
settlement (ISDS) mechanisms, which allow foreign investors to bring claims against host states for
alleged violations of treaty obligations, such as expropriation, denial of fair and equitable treatment, and
discriminatory practices. As of 2020, there were over 2,500 BITs and over 300 FTAs in force globally,
many of which include ISDS provisions.! The sheer volume of these treaties has contributed to a
significant increase in investment arbitration cases, with ICSID alone registering over 600 cases between
2000 and 2020, compared to just 40 cases in the first 20 years of its existence.?

This rise in investment arbitration has not been without controversy. Critics argue that the system
disproportionately favors investors, often at the expense of the regulatory autonomy of host states.
Concerns have been raised about the high cost and lengthy duration of arbitration proceedings, the lack of
transparency, and the perceived bias of arbitrators who may have close ties to the international business
community. These criticisms have led to growing calls for reform, with proposals ranging from greater
transparency and public participation in arbitration proceedings to the establishment of a permanent
multilateral investment court.

This paper provides a comprehensive analysis of international investment arbitration as a mechanism for
resolving disputes between foreign investors and host states. It begins by examining the legal frameworks
that govern investment arbitration, focusing on key treaties and institutions such as ICSID and
UNCITRAL. A comparative analysis of these frameworks highlights the strengths and weaknesses of each
system. The paper also addresses some of the most pressing criticisms of investment arbitration, including
concerns about transparency, cost, and the independence of arbitrators.

I1. Historical Development of International Investment Arbitration

International investment arbitration operates within a complex legal framework that draws on both

national and international law. The primary legal instruments governing investment arbitration are

Bilateral Investment Treaties (BITs), Free Trade Agreements (FTAs), and multilateral agreements, such as

the Energy Charter Treaty (ECT). These treaties establish the substantive rights and protections afforded

to foreign investors, as well as the procedural mechanisms for resolving disputes between investors and
host states. While the specific provisions of these treaties vary, most include ISDS mechanisms that allow
investors to bring claims directly against host states, bypassing domestic courts.

1. Bilateral Investment Treaties (BITs): BITs are agreements between two countries that provide
reciprocal protection for foreign investments. These treaties typically include provisions that guarantee
fair and equitable treatment, protection against expropriation, non-discrimination, and full protection
and security. As of 2020, over 2,500 BITs were in force globally, making them one of the most
important legal instruments in international investment law. BITs often include ISDS mechanisms that
allow investors to bring claims against host states for violations of treaty obligations. One of the
earliest and most influential BITs is the Germany-Pakistan BIT, signed in 1959, which laid the

LICSID Caseload Statistics, World Bank Group (2020)
2 Salini Costruttori S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4.
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foundation for the modern system of investment protection.® The rise of BITs has been driven by the
desire of states to attract foreign investment by providing investors with a stable and predictable legal
environment. In exchange for these protections, host states often receive commitments from investors
to contribute to the economic development of the country, create jobs, and transfer technology.
However, BITs have also been criticized for limiting the regulatory autonomy of host states, as they
often contain provisions that allow investors to challenge government regulations that they perceive
as harmful to their investments. For example, in Philip Morris v. Uruguay, the tobacco company
challenged Uruguay's public health regulations, arguing that they violated the fair and equitable
treatment standard in the Uruguay-Switzerland BIT.*

2. Multilateral Investment Treaties and Free Trade Agreements (FTAs): In addition to BITs, several
multilateral agreements and FTAs include investment protection provisions. The North American Free
Trade Agreement (NAFTA), for example, included an ISDS mechanism under Chapter 11, which
allowed investors from the United States, Canada, and Mexico to bring claims against host states for
violations of investment protections. Since its entry into force in 1994, NAFTA Chapter 11 has been
the basis for numerous investment arbitration cases, including high-profile disputes such as Methanex
v. United States and Pope & Talbot v. Canada.® Another important multilateral agreement is the Energy
Charter Treaty (ECT), which provides a legal framework for the protection of investments in the
energy sector. The ECT includes an ISDS mechanism that has been used by investors to bring claims
against states for actions such as the expropriation of energy assets, changes in energy regulation, and
breaches of investment contracts. For example, in Yukos v. Russia, a group of foreign investors brought
a claim against the Russian government under the ECT, alleging that the state had unlawfully
expropriated their investments in the Yukos oil company. The tribunal awarded the investors over $50
billion in damages, making it one of the largest awards in the history of investment arbitration.®

3. ICSID and UNCITRAL: The most commonly used procedural frameworks for investment arbitration
are the International Centre for Settlement of Investment Disputes (ICSID) and the United Nations
Commission on International Trade Law (UNCITRAL). ICSID was established by the World Bank in
1966 as a specialized institution for the arbitration of investment disputes. It operates under the ICSID
Convention, which has been ratified by 154 states as of 2020. ICSID arbitrations are unique in that
awards rendered under the ICSID Convention are automatically enforceable in any contracting state
without the need for recognition by domestic courts.” UNCITRAL, on the other hand, provides a set
of arbitration rules that can be used in ad-hoc arbitration proceedings. Unlike ICSID, UNCITRAL
does not administer arbitrations but provides a flexible framework that parties can use to structure their
own arbitration process. The UNCITRAL Arbitration Rules have been widely adopted in investment
treaties, and many investment disputes are resolved using these rules. One of the key differences
between ICSID and UNCITRAL arbitration is that UNCITRAL awards are enforced under the New
York Convention, which allows domestic courts to review the award and potentially refuse
enforcement on certain grounds, such as a violation of public policy.

I11. Legal Frameworks Governing International Investment Arbitration

3 Lise Johnson, "Rethinking Investor-State Dispute Settlement," Columbia Center on Sustainable Investment (2017).
4 Philip Morris International Inc. v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7

5 Methanex Corporation v. United States of America, UNCITRAL, Final Award (2005).

8 Yukos Universal Limited (Isle of Man) v. Russian Federation, PCA Case No. AA 227.

7 Christoph Schreuer, "The ICSID Convention: A Commentary," Cambridge University Press (2009).
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The legal frameworks governing international investment arbitration are vast and multifaceted,

encompassing treaties, conventions, and soft law instruments. The main legal instruments include Bilateral

Investment Treaties (BITs), Multilateral Investment Treaties (MITs), the ICSID Convention, the

UNCITRAL Arbitration Rules, and the New York Convention on the Recognition and Enforcement of

Foreign Arbitral Awards.

1. Bilateral Investment Treaties (BITs): BITs are agreements between two countries that provide
reciprocal protections for investments made by investors from one country in the other country. These
protections typically include guarantees of fair and equitable treatment (FET), protection from
expropriation, national treatment, and most-favored-nation (MFN) treatment. BITs often contain
dispute resolution clauses that allow investors to initiate arbitration against host states. As of 2024,
there are over 2,500 BITs in force worldwide, reflecting the widespread acceptance of arbitration as
the preferred method for resolving investor-state disputes.® For example, the Germany-Pakistan BIT
0f 1959, one of the earliest BITs, provides for arbitration under the ICSID framework if a dispute arises
between a German investor and the Pakistani government.

2. Multilateral Investment Treaties (MITs): MITs are broader agreements involving multiple states
that provide a framework for the protection of investments. Key examples include NAFTA (now
replaced by the United States-Mexico-Canada Agreement, USMCA), the Energy Charter Treaty
(ECT), and the Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP).
These treaties offer substantive protections similar to those found in BITs, but their multilateral nature
makes them more complex in terms of application and enforcement. For instance, the Energy Charter
Treaty provides a framework for cooperation in the energy sector and includes provisions for investor-
state arbitration. Disputes under the ECT are commonly resolved through arbitration under the ICSID
or UNCITRAL rules.’

3. ICSID Convention: The ICSID Convention, which entered into force in 1966, is a multilateral treaty
designed to facilitate the resolution of investment disputes between states and nationals of other states.
ICSID provides a specialized forum for arbitration and conciliation of investment disputes and is often
the preferred forum for cases involving large-scale, high-profile investments. One of the key
advantages of ICSID arbitration is the automatic enforcement of awards in any of the over 160
contracting states, without the need for further legal proceedings in domestic courts.!® This is a
significant departure from other arbitration frameworks, where enforcement of awards often requires
recognition by national courts under the New York Convention.

4. UNCITRAL Arbitration Rules: The UNCITRAL Arbitration Rules, first adopted in 1976 and
subsequently revised, provide a comprehensive set of procedural rules for ad-hoc arbitration. Unlike
ICSID, which is an institutional framework, UNCITRAL is typically used for ad-hoc arbitrations
where the parties agree to appoint their own arbitrators and determine the procedural rules. These rules
are commonly used in cases where ICSID jurisdiction is not available or where the parties prefer
greater flexibility in the arbitration process. The UNCITRAL Rules have been applied in numerous
high-profile investment disputes, particularly under NAFTA and the ECT. The UNCITRAL Rules also

8 UNCITRAL Arbitration Rules (1976, as revised in 2010), United Nations Commission on International Trade Law.
% World Bank Group, "ICSID Caseload Statistics" (2020), available at https://icsid.worldbank.org.
10 Salini Costruttori S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4.
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form the basis for arbitration conducted under the Permanent Court of Arbitration (PCA) and other

institutions.*

5. New York Convention (1958): The New York Convention is one of the most significant instruments
in international arbitration law. It facilitates the recognition and enforcement of foreign arbitral awards
across borders. With over 170 signatories, the Convention ensures that an arbitral award rendered in
one contracting state can be enforced in another contracting state, subject to limited exceptions such
as public policy concerns. The Convention has been instrumental in promoting the use of arbitration
in international disputes, including investment disputes. However, the enforcement of arbitral awards
under the New York Convention is subject to judicial scrutiny in national courts, unlike ICSID awards,

which are automatically enforceable.?

IV. The Role of Investment Arbitration in Resolving Disputes

Investment arbitration serves as a crucial tool for foreign investors seeking protection from host states'

adverse actions. It provides a mechanism for investors to resolve disputes that arise under international

law, particularly in the context of breaches of BITs, MITs, and other investment agreements. The key
protections afforded to investors under these agreements include fair and equitable treatment (FET),
protection against unlawful expropriation, full protection and security (FPS), and national treatment.

1. Fair and Equitable Treatment (FET): The FET standard is one of the most frequently invoked
protections in investment arbitration. It requires host states to provide a stable, predictable, and
transparent legal and regulatory environment for investors. The standard is flexible and has been
interpreted in various ways by arbitral tribunals. In the case of Saluka Investments v. Czech Republic,
the tribunal found that the host state had violated the FET standard by failing to provide a consistent
legal framework and by adopting measures that were arbitrary and discriminatory.'® The FET standard
has been particularly important in cases involving changes in regulatory frameworks or government
policies that adversely affect foreign investors.

2. Expropriation: Expropriation occurs when a state takes or interferes with an investor's property
without providing adequate compensation. Expropriation can be direct, where the state physically
seizes the investor's assets, or indirect, where regulatory measures effectively deprive the investor of
the economic benefits of their investment. In Metalclad Corp. v. United Mexican States, the tribunal
found that the Mexican government had unlawfully expropriated the claimant's investment by failing
to issue the necessary permits for the operation of a hazardous waste facility and by declaring the area
a nature reserve. The tribunal awarded damages to the investor for the indirect expropriation of its
investment.'*

3. Non-Discrimination and National Treatment: Most BITs and MITs include provisions that require
host states to treat foreign investors no less favorably than domestic investors or investors from third
countries. This ensures that foreign investors are not subject to arbitrary or discriminatory measures
that disadvantage their investments. For instance, in Pope & Talbot v. Canada, the tribunal found that
Canada had violated the national treatment provision of NAFTA by imposing export quotas on the

1 Lise Johnson, "Rethinking Investor-State Dispute Settlement: A Comparative Analysis of ICSID and UNCITRAL
Arbitration," Columbia Center on Sustainable Investment, 2017.

12 CETA, EU-Canada Comprehensive Economic and Trade Agreement, available at https://trade.ec.europa.eu.

13 Schreuer, Christoph, "The ICSID Convention: A Commentary," Cambridge University Press, 2009.

14 Newcombe, Andrew and Paradell, Lluis, "Law and Practice of Investment Treaties: Standards of Treatment," Kluwer Law
International, 2009.
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claimant's lumber business, while domestic producers were not subject to similar restrictions.*® The
non-discrimination principle is essential in protecting investors from protectionist policies that favor
local businesses at the expense of foreign investors.

V. Comparative Analysis: ICSID vs. UNCITRAL Arbitration

While both ICSID and UNCITRAL are widely used frameworks for resolving investment disputes, they

differ significantly in terms of procedure, enforcement, and flexibility. Understanding these differences is

crucial for investors and states when choosing the appropriate forum for arbitration.

1. Institutional vs. Ad-hoc Arbitration: ICSID provides a highly structured, institutional framework for
arbitration, with detailed rules governing the procedure, appointment of arbitrators, and conduct of
hearings. ICSID arbitrations are administered by the ICSID Secretariat, which ensures consistency and
predictability in the process. In contrast, UNCITRAL arbitration is typically ad-hoc, meaning that the
parties have greater flexibility in shaping the procedure and appointing arbitrators. While this
flexibility can be advantageous, it also places more responsibility on the parties to manage the process
effectively. One of the key advantages of ICSID arbitration is the availability of a dedicated annulment
process under Article 52 of the ICSID Convention, which allows parties to challenge an award on
limited grounds, such as a serious departure from a fundamental rule of procedure. This internal review
mechanism provides an additional layer of oversight that is not available in UNCITRAL arbitrations.
However, the ad-hoc nature of UNCITRAL arbitration allows for more tailored solutions, as parties
can negotiate bespoke procedures that suit the particularities of their dispute.®

2. Recognition and Enforcement of Awards: ICSID awards are automatically enforceable in any
contracting state without the need for recognition or review by domestic courts. This is one of the most
significant advantages of ICSID arbitration, as it ensures that investors can enforce awards quickly
and efficiently. In contrast, UNCITRAL awards must be enforced under the New York Convention,
which allows domestic courts to review the award and potentially refuse enforcement on certain
grounds, such as a violation of public policy or improper constitution of the arbitral tribunal. While
the New York Convention is widely regarded as one of the most successful instruments in international
arbitration, the possibility of judicial interference in the enforcement process can add an additional
layer of uncertainty for investors. In some cases, domestic courts have refused to enforce UNCITRAL
awards on the grounds of public policy, which can significantly delay or even prevent investors from
recovering damages.!’

3. Appeal and Annulment: As noted earlier, ICSID awards are subject to an annulment process under
the ICSID Convention, which is limited to specific grounds, such as a manifest excess of powers by
the tribunal or a serious departure from a fundamental rule of procedure. This provides a limited but
effective means of challenging an award without resorting to national courts. In contrast, UNCITRAL
awards can be subject to more extensive judicial review, depending on the domestic laws of the country
where enforcement is sought. This can lead to inconsistent outcomes, as different national courts may
apply varying standards when reviewing arbitral awards. The limited grounds for annulment under the
ICSID framework are designed to preserve the finality of awards, which is one of the key attractions

15 Pope & Talbot Inc. v. Canada, UNCITRAL, Interim Award (2000).

16 United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (Mauritius Convention), December
10, 2014.
" UNCITRAL Arbitration Rules (2010 Revision), United Nations Commission on International Trade Law.
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of arbitration. However, critics argue that the lack of a robust appeal mechanism can result in unjust
outcomes, as parties have limited recourse if they believe that the tribunal made a serious error of law
or fact.

VI. Criticisms and Reforms in Investment Arbitration

Despite its widespread use and success, international investment arbitration has faced significant criticism

in recent years. Critics argue that the system is biased in favor of investors, lacks transparency, and is too

costly and time-consuming. These criticisms have led to calls for reform, including the establishment of a

multilateral investment court and greater reliance on alternative dispute resolution mechanisms such as

mediation and conciliation.

1. Lack of Transparency: One of the most common criticisms of investment arbitration is its lack of
transparency. Traditionally, arbitration proceedings are confidential, which has raised concerns about
accountability and public oversight. This is particularly problematic in cases involving disputes
between foreign investors and sovereign states, as the outcome of these disputes can have significant
public policy implications. In response to these concerns, several initiatives have been launched to
promote greater transparency in investment arbitration. For example, the Mauritius Convention on
Transparency and the UNCITRAL Transparency Rules aim to make arbitral proceedings more open
to the public by requiring the publication of key documents and the holding of public hearings.®
However, the adoption of these transparency measures remains voluntary, and many arbitration
proceedings continue to be conducted behind closed doors.

2. Cost and Duration: Investment arbitration can be prohibitively expensive for both investors and
states. The costs of arbitration include not only the fees of the arbitrators and the administering
institution but also the legal fees of the parties, which can run into millions of dollars. The average
duration of an ICSID arbitration case is three to four years, although some cases can last significantly
longer. For example, the case of Chevron v. Ecuador, which involved a dispute over environmental
damage in the Amazon rainforest, lasted over a decade and generated legal costs exceeding $100
million. These costs and delays have led to concerns that arbitration is accessible only to large
multinational corporations, leaving smaller investors and developing states at a disadvantage.®

3. Concerns over Arbitrator Independence: Another criticism of investment arbitration is the

perceived lack of independence and impartiality of arbitrators. Unlike judges in national courts,
arbitrators are typically appointed by the parties, which can create a conflict of interest, particularly in
cases involving repeat players. Some arbitrators have been criticized for accepting appointments in
multiple cases involving the same parties or legal issues, raising concerns about bias.
In response to these concerns, some commentators have called for the creation of a permanent
investment court, with tenured judges who would be less susceptible to conflicts of interest. The
European Union has been a leading proponent of this reform, advocating for the establishment of a
multilateral investment court to replace the current system of ad-hoc arbitration.?

18 United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (Mauritius Convention), December
10, 2014.

1% International Finance Corporation, "Mediation in Investment Disputes," available at https://ifc.org.

20 UNCITRAL Arbitration Rules (2010 Revision), United Nations Commission on International Trade Law.
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VII. Emerging Trends and Alternatives

The current system of international investment arbitration, despite its prevalence and success in resolving

disputes, has faced increasing scrutiny over the past decade. The criticisms leveled at the system—ranging

from concerns about the high cost of proceedings and the perceived imbalance in favor of investors to
questions regarding the transparency and independence of arbitrators—have sparked calls for reform.

These calls have led to the emergence of several significant trends and alternative mechanisms aimed at

addressing the shortcomings of traditional arbitration. This section delves into these emerging trends,

offering a detailed analysis of their potential to reshape the landscape of international investment dispute
resolution.

1. Multilateral Investment Court: One of the most prominent proposals for reform is the establishment
of a Multilateral Investment Court. The idea has gained considerable traction, particularly within the
European Union, which has been at the forefront of efforts to reform ISDS. The European Commission
has argued that the current system of ad-hoc arbitration lacks consistency, transparency, and
accountability, and has proposed the creation of a permanent court to hear investment disputes. The
court would consist of a roster of full-time judges appointed through a transparent and merit-based
process, with decisions being subject to appeal within the court’s structure.?! Proponents of the
Multilateral Investment Court argue that it would address many of the criticisms of the current
arbitration system. By establishing a permanent body of judges, the court would reduce concerns about
the independence and impartiality of arbitrators, particularly those who are seen as "repeat players" in
the arbitration community. Moreover, the court would provide greater consistency in decision-making,
as judges would be bound by a body of case law and would not be appointed on an ad-hoc basis for
each case. The court would also operate with a higher degree of transparency, with public hearings and
the publication of decisions, in line with the United Nations Convention on Transparency in Treaty-
based Investor-State Arbitration (the Mauritius Convention).?> However, the proposal for a
Multilateral Investment Court has also faced opposition. Critics argue that the court would undermine
the flexibility and party autonomy that are the hallmarks of arbitration. Investors, in particular, may be
reluctant to use a system that is perceived as less flexible and more bureaucratic than traditional
arbitration. Moreover, there are concerns about the feasibility of establishing such a court, particularly
given the reluctance of some states to cede control over investment dispute resolution to a
supranational body. As of 2020, the European Union has included provisions for an investment court
in several of its trade agreements, including the Comprehensive Economic and Trade Agreement
(CETA) with Canada and the EU-Vietnam Investment Protection Agreement, but the broader effort to
establish a multilateral court remains in its early stages.

2. Mediation and Conciliation: Alongside the push for a permanent investment court, there has been a
growing interest in alternative dispute resolution mechanisms, particularly mediation and conciliation.
These mechanisms offer a more collaborative and less adversarial approach to resolving disputes,
which can be particularly valuable in the context of investment disputes, where the relationship
between the investor and the host state may be ongoing. Mediation, in particular, has gained attention
following the adoption of the United Nations Convention on International Settlement Agreements
Resulting from Mediation (the Singapore Convention) in 2019. The Singapore Convention provides a

21 European Union Proposal for a Multilateral Investment Court, https://trade.ec.europa.eu.
22 United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (Mauritius Convention), December
10, 2014.
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legal framework for the enforcement of settlement agreements resulting from mediation, similar to the

New York Convention's framework for the enforcement of arbitral awards. This development has the

potential to significantly increase the use of mediation in investment disputes, as it addresses one of

the main concerns about mediation—namely, the difficulty of enforcing settlement agreements across
borders.?® While mediation and conciliation are still relatively underutilized in the context of
investment disputes, there is growing recognition of their potential to provide faster, cheaper, and more

amicable resolutions than arbitration. For example, the International Finance Corporation (IFC), a

member of the World Bank Group, has successfully used mediation to resolve several investment

disputes in developing countries, helping to preserve relationships and avoid costly arbitration.?*
However, mediation and conciliation also have their limitations, particularly when it comes to disputes
involving allegations of serious misconduct by the host state, such as expropriation or denial of justice.
In such cases, investors may prefer the binding nature of arbitration over the non-binding and voluntary
nature of mediation.

3. Cost Control and Procedural Efficiency: Another significant trend in investment arbitration is the
growing focus on cost control and procedural efficiency. Investment arbitration has long been
criticized for being both time-consuming and expensive, with some cases costing tens of millions of
dollars and taking several years to resolve. These costs can be particularly burdensome for smaller
investors and developing countries, leading to calls for reforms aimed at reducing the time and expense
of arbitration proceedings. Several institutions have introduced reforms aimed at addressing these
concerns. For example, ICSID has undertaken a series of amendments to its arbitration rules, including
provisions for expedited proceedings, cost caps, and early dismissal of manifestly unmeritorious
claims. Similarly, the UNCITRAL Arbitration Rules were revised in 2010 to include provisions aimed
at improving procedural efficiency, such as the use of a single arbitrator in smaller cases and the
introduction of time limits for certain stages of the arbitration process.?® In addition to these
institutional reforms, there has been a growing trend towards the use of third-party funding in
investment arbitration. Third-party funding allows investors to finance their claims without bearing
the full financial risk, as a third-party funder covers the costs of the arbitration in exchange for a share
of the award if the case is successful. While third-party funding can help level the playing field for
smaller investors, it has also raised concerns about the potential for funders to influence the conduct
of the arbitration and the terms of any settlement.?®

4. Regional and National Efforts for Reform: In addition to multilateral efforts, several regions and
individual countries have undertaken reforms to address the shortcomings of the ISDS system. Latin
America, for instance, has seen a rise in resistance to investment arbitration, with countries like
Bolivia, Ecuador, and Venezuela withdrawing from ICSID and terminating several BITs. These
countries have expressed concerns about the perceived bias of arbitration tribunals and the
infringement on national sovereignty.?’ As a result, several countries in the region have sought to
develop alternative dispute resolution mechanisms that emphasize mediation, state-to-state arbitration,

28 United Nations Convention on International Settlement Agreements Resulting from Mediation (Singapore Convention),
August 7, 2019.

24 International Finance Corporation, "Mediation in Investment Disputes," available at https:/ifc.org.

%5 UNCITRAL Arbitration Rules (2010 Revision), United Nations Commission on International Trade Law.

%6 Jonathan Bonnitcha, "Investment Arbitration Costs: How Expensive is it Really?" Transnational Dispute Management (2017)
27 United Nations Conference on Trade and Development (UNCTAD), "Reforming Investment Dispute Settlement: A
Stocktaking" (2020).
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and the use of regional courts. In Asia, China has emerged as a key player in shaping the future of
investment arbitration. The country has signed a growing number of BITs, many of which include
provisions for ISDS, and has increasingly participated in arbitration proceedings, both as a respondent
and as an investor. However, China has also shown a preference for resolving disputes through
negotiation and mediation, as evidenced by its role in promoting the use of mediation in the Belt and
Road Initiative (BRI). The BRI Dispute Resolution Mechanism, established in 2018, includes
provisions for mediation and conciliation, reflecting China's emphasis on non-adversarial dispute
resolution.?

In sum, while international investment arbitration remains the dominant mechanism for resolving
investment disputes, significant reforms are underway that could fundamentally reshape the system in
the coming years. The establishment of a Multilateral Investment Court, the increasing use of
mediation and conciliation, and efforts to control costs and improve procedural efficiency all represent
important developments that could make the system more transparent, equitable, and accessible.
However, the path to reform is likely to be complex, with competing interests and differing visions for
the future of investment dispute resolution. As these trends continue to evolve, they will undoubtedly
have a profound impact on the future of international investment law.

VIII. Conclusion

International investment arbitration has become the preferred method for resolving disputes between
foreign investors and host states, offering a neutral, efficient, and binding mechanism for enforcing rights
under international law. However, the system is not without its flaws. The criticisms of arbitration—
ranging from concerns about transparency and cost to questions of arbitrator independence—underscore
the need for reform. As this paper has shown, the legal frameworks governing investment arbitration are
complex, with different institutions and rules offering varying degrees of protection and flexibility to
investors and states alike.

The comparative analysis of ICSID and UNCITRAL arbitration highlights the strengths and weaknesses
of each system, with ICSID offering greater institutional support and automatic enforcement of awards,
while UNCITRAL provides more flexibility in the procedural aspects of arbitration. However, both
systems face similar challenges in terms of cost, duration, and transparency.

The emerging trends in the field, including the development of a multilateral investment court and the
increasing use of mediation and conciliation, reflect a growing recognition that the current system of ad-
hoc arbitration is not without its limitations. As the international community continues to debate the future
of investment dispute resolution, it is clear that the balance between investor protection and state
sovereignty will remain at the heart of the conversation.

28 Chinese Ministry of Commerce, "Belt and Road Dispute Resolution Mechanism," https://english.mofcom.gov.
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