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Abstract

This paper explores the legal and conceptual foundations that define digital trade and e-commerce in the
context of global commerce and international law. As the digital economy becomes increasingly pivotal
to global trade, understanding its core concepts and legal implications is crucial for shaping both domestic
and international regulatory frameworks. This chapter dissects the evolution of digital trade, starting with
its conceptual underpinnings, including the distinction between traditional trade and digital trade. It
examines the legal framework surrounding digital trade, focusing on key issues such as cross-border data
flows, data privacy, intellectual property rights, and digital services regulation.

A significant portion of the chapter is devoted to understanding e-commerce, its role in digital trade, and
how it has revolutionized global commercial transactions. The chapter reviews foundational treaties and
frameworks governing digital trade, such as the General Agreement on Trade in Services (GATS) and
emerging agreements like the Comprehensive and Progressive Agreement for Trans-Pacific Partnership
(CPTPP), USMCA, and Digital Economy Partnership Agreement (DEPA). These agreements are analyzed
to assess their impact on global trade and the legal mechanisms that ensure fair and secure digital
transactions.

This chapter aims to provide a robust understanding of the conceptual and legal foundations of digital
trade and e-commerce. It emphasizes the evolving nature of these fields and highlights the importance of
aligning national legal frameworks with international standards to promote global trade while
safeguarding domestic interests.

Keywords: Digital Trade, E-Commerce, International Trade Agreements

1.1 Introduction

The transformation of global trade in the digital era necessitates a rethinking of traditional legal, economic,
and policy frameworks. At the heart of this shift is the emergence of digital trade—a form of commerce
that extends beyond physical goods to encompass data flows, digital services, algorithms, and online
platforms. As nations negotiate complex digital trade agreements, it becomes crucial to establish a robust
conceptual and theoretical foundation that can guide analysis. This chapter aims to define the key concepts
underpinning digital trade and e-commerce, elucidate the theories that inform global digital governance,
and provide an analytical lens through which India’s engagement with these developments can be
understood.

This framework is essential for situating the research within broader scholarly debates and legal traditions.
It brings clarity to contested terms, identifies the boundaries of digital trade, and maps out the implications
for domestic regulation. Moreover, it facilitates an interdisciplinary understanding of the subject, drawing
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from international law, economics, political science, and technology studies. By setting the stage for
deeper legal analysis in subsequent chapters, this chapter ensures that the research is anchored in rigorous
academic and theoretical discourse.

In the following sections, we will explore foundational definitions of digital trade and e-commerce,
differentiate them from related concepts, and investigate the core principles and theoretical models that
frame global digital trade governance. Special attention is given to legal doctrines such as sovereignty,
jurisdiction, and regulatory autonomy, as well as economic theories such as comparative advantage and
market failure, which provide insights into the motivations and constraints of state behavior in the digital
realm.

1.2 Defining Digital Trade and E-Commerce

The terms "digital trade" and "e-commerce" are often used interchangeably in popular discourse, but in
academic, legal, and policy contexts, they represent distinct yet overlapping domains. Understanding the
nuanced differences and interconnections between these concepts is critical for any rigorous analysis of
digital trade agreements and their impact on national economies, particularly emerging markets like India.
This section aims to provide clear, multidimensional definitions of these terms, trace their evolution, and
establish the conceptual basis upon which subsequent legal and policy analysis in this dissertation is built.
1.2.1 What is Digital Trade?

Digital trade refers to the trade of goods and services that are either delivered digitally or enabled through
digital means. It encompasses a broad spectrum of activities, including the cross-border transfer of data,
digital services like cloud computing and software-as-a-service (SaaS), digital content such as music and
e-books, and even digitally enabled traditional services like telemedicine and online education. The term
gained prominence as governments and international organizations began to recognize that the digital
economy required new rules beyond those designed for traditional trade in physical goods.

Unlike traditional trade, which involves tangible goods physically crossing borders, digital trade includes
transactions where the good or service never leaves a server in one country but is accessed or consumed
in another. For instance, when a user in India downloads software from a U.S.-based cloud server, no
tangible good crosses any border, yet a trade transaction has occurred. This transformation challenges
existing customs, taxation, and regulatory regimes, which were designed for the material economy.
Furthermore, digital trade is not limited to online retail or service delivery. It also encompasses trade-
related aspects of data, including the collection, processing, and cross-border transfer of user information.
In recent years, provisions on data localization, cybersecurity, source code protection, and algorithmic
transparency have become critical components of digital trade agreements. These developments
underscore that digital trade is as much about the rules governing the digital ecosystem as it is about the
commercial exchange of digital products.

International institutions such as the Organisation for Economic Co-operation and Development (OECD),
the World Bank, and the World Trade Organization (WTO) have provided varying definitions of digital
trade. The WTO, for instance, defines it as "digitally enabled transactions of trade in goods and services
that can be either digitally or physically delivered." However, such definitions are still evolving, and the
lack of a universally accepted definition often leads to interpretational ambiguities in trade negotiations.
1.2.2 Understanding E-Commerce in Legal and Practical Terms

E-commerce, short for electronic commerce, refers to the buying and selling of goods and services over
digital platforms, primarily through the internet. It includes online retail, marketplace platforms, digital
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payments, and logistics systems that facilitate online transactions. In practical terms, e-commerce is the
operational heart of the digital economy and a primary driver of digital trade, especially in consumer
markets.

From a legal perspective, e-commerce is governed by a range of laws and regulations, including those
related to consumer protection, data privacy, taxation, advertising, competition, and electronic contracts.
In India, for example, e-commerce is regulated under the Information Technology Act, 2000, the
Consumer Protection (E-Commerce) Rules, 2020, and specific Foreign Direct Investment (FDI) policies,
among others.

E-commerce can be further categorized into Business-to-Consumer (B2C), Business-to-Business (B2B),
Consumer-to-Consumer (C2C), and increasingly, Government-to-Consumer (G2C) transactions. B2C e-
commerce platforms such as Amazon, Flipkart, and JioMart are among the most visible to the public, but
B2B platforms like IndiaMART and Udaan play a significant role in digitizing supply chains and enabling
small businesses to access new markets.

Importantly, while all e-commerce is a form of digital trade, not all digital trade is e-commerce. For
example, the transmission of big data for analytics purposes, the export of software code, or the use of
cloud computing infrastructure across borders are all instances of digital trade that do not necessarily fall
under the umbrella of e-commerce. Recognizing this distinction is vital when analyzing trade agreements
that include both e-commerce-specific provisions and broader digital trade disciplines.

1.2.3 Interlinkages and Distinctions

While digital trade and e-commerce are conceptually distinct, they are deeply interlinked. E-commerce
serves as the most visible and consumer-facing manifestation of digital trade, while digital trade represents
the broader ecosystem that supports, enables, and regulates e-commerce activities.

From a policy standpoint, digital trade is the umbrella term that guides international negotiations,
encompassing issues like cross-border data flows, intellectual property rights in the digital environment,
digital taxation, and regulatory cooperation. E-commerce, on the other hand, is often the focus of domestic
regulatory frameworks that address consumer protection, retail standards, and market practices.

The distinction also becomes evident in the structure of international agreements. For instance, trade
agreements like the Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP)
and the United States-Mexico-Canada Agreement (USMCA) include dedicated digital trade chapters with
provisions that affect e-commerce but go far beyond it. These may include obligations on non-
discrimination in digital products, source code disclosure restrictions, and data localization bans. Thus,
while e-commerce is a subset of digital trade, it is often used as a gateway topic through which digital
trade norms are introduced in legal systems.

1.2.4 Digital Trade and E-Commerce in India’s Context

In the Indian context, the interplay between digital trade and e-commerce has been particularly dynamic.
India’s e-commerce sector has grown rapidly, contributing significantly to GDP and employment.
According to Invest India, the country’s e-commerce market is expected to reach $350 billion by 2030,
driven by factors such as increased internet penetration, digital payments, and policy initiatives like Digital
India and Startup India.

However, India's policy stance on digital trade has been more guarded. The country has consistently
advocated for data sovereignty, local data storage requirements, and the regulation of foreign digital
platforms to ensure a level playing field. While supporting the growth of e-commerce, India has been
cautious about signing international digital trade agreements that may limit its regulatory autonomy.
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For instance, India opted out of joining the Joint Statement Initiative on e-commerce at the WTO, citing
concerns over data localization, domestic policy space, and the need to protect the interests of MSMEs.
This reflects the complexity of balancing national development goals with international trade
commitments in the digital age.

The distinction between digital trade and e-commerce becomes especially relevant here. While India
supports the development of domestic e-commerce and even seeks to create alternatives to global
platforms through initiatives like the Open Network for Digital Commerce (ONDC), it remains skeptical
about binding international commitments in digital trade that could limit its ability to regulate in the public
interest.

1.3 Theoretical Foundations of Digital Trade Governance

The governance of digital trade is underpinned by a complex interplay of legal doctrines, economic
theories, and political ideologies. Unlike traditional trade, which was largely governed by tangible goods
and physical borders, digital trade operates in a virtual environment where jurisdiction, control, and
ownership are more difficult to establish and regulate. This transformation necessitates a re-examination
of the theoretical frameworks that inform global trade governance, particularly in light of growing tensions
between global integration and national sovereignty.

This section explores the key theoretical foundations that underpin digital trade governance, with a focus
on legal theories of sovereignty and jurisdiction, economic theories of comparative advantage and network
effects, and political economy perspectives that explain the behavior of states in shaping digital trade rules.
1.3.1 Legal Theories: Sovereignty, Jurisdiction, and Regulatory Autonomy

At the heart of legal theory in digital trade is the concept of sovereignty—the right of a state to govern
affairs within its own territory without external interference. Traditionally, sovereignty has provided the
legal foundation for a nation’s ability to enforce laws, regulate markets, and control information flows
within its borders. However, the borderless nature of digital trade challenges this foundational principle.
When digital services or data flow across jurisdictions instantaneously, it becomes unclear which state's
laws apply or who has the authority to regulate such exchanges.

Jurisdiction—the authority of a court or government to exercise legal control—is similarly complicated
in the digital realm. Conventional jurisdictional doctrines such as territoriality, nationality, and the effects
doctrine are often inadequate for addressing issues like data breaches, cross-border e-commerce fraud, or
algorithmic decision-making by foreign platforms. These challenges have prompted legal scholars to call
for new models of "cyber jurisdiction" that consider the location of servers, data processing centers, and
the domicile of users and service providers.

Another key concept is regulatory autonomy, which refers to a state's right to enact laws in the interest
of its citizens. Digital trade agreements often include provisions that restrict certain regulatory practices—
for example, prohibiting data localization mandates or banning requirements to disclose source code.
These provisions can potentially limit a country's ability to implement policies aligned with its social,
economic, or security objectives. Legal scholars and policy analysts are increasingly debating how such
restrictions affect the balance of power between domestic governance and international trade
commitments.

India's emphasis on digital sovereignty, as reflected in its data localization policies and resistance to
binding digital trade disciplines at the WTO, is rooted in these legal theories. It demonstrates a desire to
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preserve jurisdictional authority and regulatory flexibility in the face of growing global digital
interdependence.

1.3.2 Economic Theories: Comparative Advantage, Network Effects, and Market Power

Economic theory offers another vital lens for understanding digital trade. One of the oldest and most
enduring economic principles in international trade is the theory of comparative advantage, which
suggests that countries should specialize in the production of goods and services they can produce most
efficiently and trade with others for the rest. Applied to digital trade, this theory implies that nations with
advanced technological infrastructure and innovation capacity—such as the United States, China, or the
European Union—are likely to dominate global digital markets.

However, digital trade introduces complexities that challenge the traditional assumptions of comparative
advantage. The intangible nature of digital goods, the low marginal cost of reproduction, and the role of
network effects—where the value of a service increases as more people use it—create conditions of
market concentration. Dominant digital platforms like Amazon, Google, and Facebook benefit from
first-mover advantages and scale economies, making it difficult for new entrants or developing countries
to compete on equal footing.

Network effects are particularly relevant in e-commerce and digital platforms. Once a platform gains a
critical mass of users, it becomes more attractive to sellers and advertisers, thereby reinforcing its
dominance. This leads to "winner-takes-most" outcomes, where a few global players control a significant
portion of cross-border digital trade. These dynamics not only concentrate economic power but also give
rise to digital monopolies, which can distort competitive markets and weaken the bargaining power of
consumers and smaller businesses.

India, like many developing nations, faces the dual challenge of harnessing the benefits of global digital
trade while protecting its domestic industries from being overwhelmed by multinational tech giants.
This challenge explains India's support for protective measures like digital taxes, platform regulation, and
FDI restrictions in multi-brand e-commerce. These policies are informed by economic theories that seek
to correct market failures and ensure equitable distribution of benefits in a digitally connected
economy.

1.3.3 Political Economy Perspectives: Power, Interests, and Global Rule-Making

Beyond legal and economic theories, political economy provides crucial insights into how states negotiate,
shape, and resist digital trade rules. At its core, political economy is concerned with how power and
interests influence policy outcomes. In the context of digital trade, this involves understanding how
geopolitical dynamics, corporate lobbying, and institutional asymmetries shape the global governance
landscape.

Digital trade agreements are often designed and pushed by powerful states or coalitions that have the
technological capabilities and economic leverage to set the agenda. The United States, for instance, has
consistently advocated for provisions that favor unrestricted data flows, non-discrimination of digital
products, and the protection of proprietary source codes. These preferences align with the interests of its
large technology firms, which dominate global digital markets. Similarly, China’s digital trade strategy
is centered around digital infrastructure exports, the Belt and Road Initiative’s Digital Silk Road, and state-
driven data governance models.

Developing countries like India are frequently at a disadvantage in these negotiations, not only due to
weaker bargaining power but also because of asymmetric information, institutional capacity
constraints, and competing domestic interests. This has led some scholars to critique digital trade

IJFMR250345077 Volume 7, Issue 3, May-June 2025 5



https://www.ijfmr.com/

m International Journal for Multidisciplinary Research (IJFMR)

ILJFMR E-ISSN: 2582-2160 e Website: www.ijfmr.com e Email: editor@ijfmr.com

agreements as instruments of digital imperialism, where powerful nations use trade law to lock in rules
that favor their own economic and ideological models.

Moreover, multilateral platforms such as the WTO have struggled to develop inclusive frameworks for
digital trade governance. The Joint Statement Initiative (JSI) on E-Commerce, launched in 2019, seeks
to create a global framework for digital trade. However, India has opted out of this initiative, citing
concerns over preserving its regulatory autonomy and protecting the interests of small businesses and
consumers. This illustrates how political economy considerations—such as the need to protect national
interests, resist external influence, and preserve policy flexibility—play a crucial role in shaping digital
trade strategies.

Political economy also explains why some digital trade provisions face resistance within domestic
constituencies. For example, mandatory data sharing by dominant platforms may be viewed as essential
for creating fair competition by one group, but as an infringement of intellectual property rights by another.
Similarly, consumer groups may support strict privacy regulations that conflict with trade provisions
promoting open data flows. Balancing these competing interests requires nuanced policymaking, which
in turn is influenced by domestic politics, public opinion, and the strength of civil society.

1.3.4 Synthesizing the Theoretical Framework

The governance of digital trade thus sits at the confluence of legal, economic, and political considerations.
Legal theories highlight the tensions between global rule-making and domestic regulatory authority.
Economic theories reveal the structural features of digital markets that lead to concentration, inequity, and
cross-border spillovers. Political economy perspectives underscore the power asymmetries and strategic
interests that shape rule-making processes.

In the Indian context, this multidimensional framework is particularly useful for understanding the policy
choices made by the state. India’s resistance to certain digital trade norms, its push for data localization,
its efforts to build indigenous digital platforms like ONDC, and its preference for maintaining policy
space—all reflect an attempt to navigate this complex terrain using a mix of legal defensiveness, economic
pragmatism, and political assertiveness.

As India continues to participate in regional and bilateral trade discussions involving digital provisions,
this theoretical framework provides a lens to evaluate the potential risks, benefits, and trade-offs. It enables
a more critical and context-sensitive analysis, which is essential for crafting strategies that uphold national
interests while engaging constructively in the global digital economy.

1.4 Historical Evolution of Digital Trade Agreements

The governance of digital trade has evolved significantly over the past few decades, transforming from a
peripheral concern in trade agreements to a central pillar of global economic negotiations. The historical
development of digital trade provisions mirrors broader technological shifts, particularly the rise of the
internet, the growth of e-commerce, and the global proliferation of digital platforms and services.
Understanding the trajectory of digital trade agreements provides essential context for analyzing the
current legal frameworks and India's position within the global digital economy.

This section traces the historical evolution of digital trade agreements through four key phases: the pre-
digital era, the early digital integration phase, the emergence of comprehensive digital chapters, and the
current trend toward standalone digital trade agreements.

1.4.1 Pre-Digital Era: Traditional Trade Frameworks

In the pre-digital era, trade agreements primarily focused on the movement of physical goods and, to a
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lesser extent, services. The General Agreement on Tariffs and Trade (GATT) of 1947 laid the
foundation for global trade by promoting the reduction of tariffs and other trade barriers. Although GATT
did not include provisions directly related to digital trade—understandably, as the internet was not yet
commercialized—it introduced the basic structure for non-discrimination (through the Most Favored
Nation and National Treatment principles) that would later influence digital trade norms.

The General Agreement on Trade in Services (GATS), adopted as part of the World Trade Organization
(WTO) framework in 1995, marked a significant milestone. GATS acknowledged the cross-border
provision of services, including those delivered electronically, but still did not anticipate the rapid
digitization that would characterize the 21st century. Nevertheless, it laid a legal foundation for the trade
in services over telecommunications networks and inspired the development of commitments in
subsequent trade negotiations.

During this period, digital trade was either nonexistent or treated tangentially within traditional service
classifications. The absence of a dedicated digital trade framework led to significant legal ambiguity,
especially as e-commerce platforms and cross-border data flows began to emerge.

1.4.2 Early Digital Integration (Late 1990s—2000s)

The late 1990s and early 2000s witnessed the initial integration of digital issues into trade discourse. A
landmark development was the WTO Work Programme on Electronic Commerce, launched in 1998.
This initiative aimed to explore the implications of e-commerce across various WTO agreements,
including GATS, GATT, and TRIPS (Trade-Related Aspects of Intellectual Property Rights). However,
despite its ambitious mandate, the program resulted in limited binding outcomes and remained largely
exploratory in nature.

One important outcome from this phase was the WTO Moratorium on Customs Duties on Electronic
Transmissions, first agreed upon in 1998. It signaled international consensus against taxing digital goods
delivered online, such as software, e-books, and music. This moratorium has been repeatedly renewed and
remains a topic of contention between developed and developing countries, particularly as digital goods
gain commercial prominence.

In parallel, countries began incorporating basic e-commerce provisions in bilateral and regional trade
agreements. These early references were typically minimalist, including commitments to cooperate on e-
commerce promotion, ensure consumer protection, and encourage paperless trading. The U.S.-Singapore
Free Trade Agreement (2003) and the Australia-U.S. Free Trade Agreement (2004) were among the
first to include dedicated e-commerce chapters. However, these agreements remained modest in scope and
did not impose binding commitments on cross-border data flows or digital regulation.

India, during this period, was focused more on developing its domestic IT and BPO sectors and less on
influencing global digital rule-making. Its trade negotiations were predominantly centered on goods,
services, and investment, with minimal engagement on digital chapters.

1.4.3 Rise of Comprehensive Digital Chapters (2010s)

The 2010s marked a shift toward more comprehensive and enforceable digital trade provisions. This was
driven by the explosion of global e-commerce, cloud computing, and digital services, which necessitated
updated trade rules to reflect new economic realities. Digital trade chapters began to include provisions
on cross-border data transfers, localization restrictions, source code protection, electronic
authentication, and platform liability.

The Trans-Pacific Partnership (TPP)—signed in 2016 but never ratified by the United States—was a
game-changer. Its Chapter 14 on electronic commerce was the most ambitious digital trade chapter at the
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time. It established robust commitments to prevent data localization mandates, prohibit customs duties on

digital products, and ensure the free flow of information across borders. Although the TPP faltered due to

U.S. withdrawal, its provisions laid the groundwork for future agreements.

The Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP), signed in

2018 by the remaining TPP members, retained much of the original digital chapter, making it a leading

benchmark in digital trade governance. Similarly, the United States-Mexico-Canada Agreement

(USMCA) included a detailed digital trade chapter, building upon the TPP framework and adding stricter

language on data transfer and source code protection.

These developments influenced global trade negotiations, encouraging countries to take stronger stances

on digital policy. While developed countries generally favored free data flows and limited digital

regulation, developing countries—including India—began to express concerns about losing regulatory
control over their digital economies.

1.4.4 Emergence of Standalone Digital Trade Agreements (2020s)

The 2020s have seen the rise of dedicated digital economy agreements that go beyond traditional trade

frameworks. These agreements are tailored specifically to the digital era and include extensive rules on

data governance, artificial intelligence, fintech, cybersecurity, and interoperability. The two most notable
developments in this category are the Digital Economy Partnership Agreement (DEPA) and the UK-

Singapore Digital Economy Agreement (DEA).

o DEPA, signed in 2020 by Singapore, Chile, and New Zealand, is a modular and flexible agreement
designed to promote digital trade, data innovation, and regulatory cooperation. It includes unique
provisions on digital identities, open government data, and ethical Al—issues that are increasingly
central to digital economies.

o The UK-Singapore DEA goes even further, including comprehensive commitments on cross-border
data flows, e-signatures, and algorithmic transparency. It represents a new generation of trade
agreements that are not just about reducing barriers but also about setting normative standards for
the digital age.

These agreements signal a shift toward digital-first diplomacy, where countries use digital trade

arrangements as tools of strategic engagement and influence. The emphasis on innovation, standards

harmonization, and trusted data flows reflects a deeper integration of economic and technological
priorities.

India has so far not entered into any standalone digital trade agreements. Its approach remains cautious,

with an emphasis on retaining digital sovereignty, protecting sensitive personal and non-personal data,

and building domestic digital capacity. However, the rapid emergence of digital-first trade agreements is
likely to increase pressure on India to articulate a clear and strategic stance in global digital trade rule-
making.

1.4.5 Implications of Historical Trajectories

The historical evolution of digital trade agreements reveals several important trends:

1. Growing Legal Sophistication: Digital trade provisions have evolved from soft-law principles to
binding, enforceable rules that shape national policy choices.

2. Deepening Economic Integration: As digital trade becomes central to global commerce, countries
are increasingly using trade agreements to enable seamless cross-border digital interactions.
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3. Strategic Alignment and Divergence: While developed economies are converging on common norms
for digital trade, many developing countries—including India—continue to resist certain binding
commitments that may limit their regulatory autonomy.

4. Emerging Power Asymmetries: Early movers in digital trade—primarily advanced economies—
have shaped global standards, while others struggle to catch up or counterbalance their influence.
Understanding these trends is essential for countries like India that are seeking to balance integration with
autonomy, leverage digital trade for development, and ensure fair participation in the evolving global

order.

1.5 Comparative Analysis of Key Digital Trade Agreements
The rapid digitalization of global trade has led to the development of a diverse array of digital trade
agreements, each with its unique legal architecture, policy objectives, and scope. These agreements not
only set the framework for international cooperation on digital issues but also shape domestic policy
landscapes in signatory countries. A comparative analysis of key digital trade agreements is essential to
identify global trends, highlight normative divergences, and assess their relevance to India’s e-commerce
ecosystem.

This section analyzes four major digital trade agreements: the Comprehensive and Progressive

Agreement for Trans-Pacific Partnership (CPTPP), the United States-Mexico-Canada Agreement

(USMCA), the Digital Economy Partnership Agreement (DEPA), and the UK-Singapore Digital

Economy Agreement (DEA). These agreements are selected based on their influence, innovation, and

relevance to India’s evolving policy landscape.

1.5.1 Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP)

The CPTPP, signed in 2018, is a multilateral trade agreement among eleven countries across the Asia-

Pacific region. It emerged from the ashes of the Trans-Pacific Partnership (TPP) after the United States

withdrew in 2017. Despite the U.S. exit, CPTPP retained most of the original provisions, including a robust

digital trade chapter.

Key Features:

o Data Flow and Localization: The CPTPP mandates free cross-border data flows and prohibits data
localization requirements, except for limited public policy exceptions. This provision is intended to
prevent protectionist barriers and enable seamless digital trade.

e Non-Discrimination of Digital Products: The agreement prohibits customs duties on digital products
and ensures that no party discriminates against foreign digital content or software.

e Electronic Authentication and Signatures: The CPTPP promotes the use of electronic authentication
and signatures, ensuring their legal validity across borders.

e Source Code Protection: It prevents countries from requiring disclosure of source code for mass-
market software as a condition for market access.

Implications: For India, CPTPP’s digital provisions present both opportunities and challenges. While the

agreement facilitates market access and digital integration, it raises concerns about regulatory autonomy—

especially regarding data localization and source code disclosure, which are contentious in India’s policy
discourse.

1.5.2 United States-Mexico-Canada Agreement (USMCA)

The USMCA, which replaced NAFTA in 2020, includes one of the most comprehensive digital trade

chapters in any major trade agreement. Often considered a gold standard for digital trade rules, the USM-
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CA reflects the United States' strategic interest in shaping global digital norms.

Key Features:

o Prohibition of Data Localization: Similar to the CPTPP, the USMCA restricts the use of data
localization laws, mandating that companies should not be forced to store data within a particular
country.

o Free Flow of Data: It guarantees the unrestricted movement of information across borders, with
narrow exceptions for national security and legitimate public interest.

e No Customs Duties on Digital Products: The agreement formalizes a permanent ban on tariffs
applied to digital goods delivered electronically.

o Platform Liability Protections: The USMCA shields online platforms from liability for third-party
content, inspired by Section 230 of the U.S. Communications Decency Act.

e Algorithm and Source Code Protection: It bars governments from mandating the transfer of
proprietary algorithms or source code, except under specific regulatory or investigatory circumstances.

Implications: The USMCA’s expansive commitments reflect a pro-business, deregulated approach to

digital trade. While it offers a blueprint for future agreements, it may conflict with India’s evolving

regulatory stance, especially in terms of platform accountability and algorithm transparency—areas where

Indian policymakers have taken a more interventionist approach.

1.5.3 Digital Economy Partnership Agreement (DEPA)

Signed in 2020 by Singapore, Chile, and New Zealand, DEPA represents a new generation of modular

and flexible digital trade arrangements. Unlike conventional free trade agreements (FTAs), DEPA is

focused exclusively on digital issues, making it the world’s first standalone digital economy agreement.

Key Features:

e Modular Architecture: DEPA consists of a series of modules (e.g., paperless trading, digital inclusion,
cybersecurity), allowing countries to adopt only the components they are ready to implement.

« Digital Inclusion: The agreement prioritizes digital skills development, MSME participation, and
gender equality in the digital economy.

o Artificial Intelligence and Ethics: DEPA encourages cooperation on Al governance, emphasizing
transparency, fairness, and accountability.

o Data Innovation: It includes provisions to support open government data and trusted data-sharing
environments between participants.

o Dispute Avoidance over Dispute Settlement: DEPA emphasizes collaborative problem-solving
rather than aggressive enforcement, reflecting a trust-based model.

Implications: DEPA is particularly relevant for India given its modularity and emphasis on inclusion,

capacity-building, and ethical Al—areas in which India is developing domestic capabilities. While DEPA

does not enforce strict market access obligations, it opens the door for soft cooperation on critical digital
issues. Its format may offer a diplomatic middle ground for India’s participation in global digital rule-
making without surrendering policy sovereignty.

1.5.4 UK-Singapore Digital Economy Agreement (DEA)

Signed in 2022, the UK-Singapore DEA builds upon existing digital trade frameworks to promote

innovation, interoperability, and digital resilience. It is notable for its inclusion of forward-looking issues

like Al ethics, fintech regulation, and cross-border identity systems.

Key Features:

» Digital Trade Facilitation: The DEA streamlines digital customs processes, ensures recognition of e-
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invoices, and promotes paperless trading.

Strong Data Governance: While allowing data flows, it incorporates privacy protections and
encourages interoperable data protection frameworks.

Fintech and Open Banking: The agreement promotes collaboration on fintech standards and cross-
border open banking APIs.

Al and Emerging Tech: It includes non-binding cooperation on Al governance, standards, and risk
assessment.

Regulatory Dialogue: Continuous dialogue between regulatory authorities is emphasized to manage
emerging tech challenges effectively.

Implications: The UK-Singapore DEA’s emphasis on regulatory cooperation and emerging technologies

aligns with India’s aspirations to become a global digital hub. However, India’s existing regulatory

structures may require significant modernization to participate meaningfully in such high-standard digital
agreements. Additionally, DEA's fintech emphasis could help inform India’s evolving approach to digital
finance, particularly as it scales initiatives like the Digital Public Infrastructure (DPI).

1.5.5 Comparative Summary and Lessons for India

Feature CPTPP USMCA DEPA UK-Singapore DEA
Cross-Border  Data| Strong . Encouraged, Strong with privacy
. Strong protections .
Flows protections flexible balance
o o o Soft . -
Data Localization  |Prohibited Prohibited ,0 Limited restrictions
discouragement
Source' Code Yes Yes ‘ (includes Limited Limited
Protection algorithms)
E-Signatures Recognized Recognized Recognized Recognized
Al & Emerging Tech|Not addressed |Not addressed Emphasized Emphasized
MSME Inclusion Minimal Minimal Strong focus Moderate
Dispute Resolution |Formal Formal Collaborative Collaborative

From this comparative analysis, several key insights emerge:

1.

Trend Toward Data Liberalization: Major digital trade agreements promote free data flows and
discourage localization. India’s current stance, which leans toward data sovereignty, may be at odds
with this global trend.

Normative Convergence Among Developed Economies: The U.S., UK, Singapore, and other
advanced digital economies are converging on a common framework of digital trade rules. India must
decide whether to align with these standards or advocate for an alternative model rooted in
development priorities.

Rise of Ethical and Inclusive Digital Trade: Agreements like DEPA and the UK-Singapore DEA
highlight a growing emphasis on ethical governance, inclusion, and innovation. India can use these
themes to push for fairer and more developmental-oriented digital trade norms.

Flexibility vs. Enforceability: While some agreements enforce strict commitments through dispute
settlement mechanisms, others prefer flexible cooperation. India might find the latter more conducive
to its domestic policy experimentation.
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1.6 India’s Engagement with Global Digital Trade Frameworks

India's approach to global digital trade frameworks is a reflection of its dual priorities: embracing the vast
potential of digital trade while safeguarding its national interests, particularly in terms of regulatory
sovereignty and digital infrastructure development. India’s participation in digital trade negotiations, be it
through multilateral, regional, or bilateral agreements, underscores its desire to position itself as a key
player in the evolving global digital economy.

Over the past decade, India’s involvement in discussions on digital trade has grown considerably. As an
emerging digital powerhouse, India is increasingly cognizant of the opportunities that digital trade
presents. These opportunities span market access, the ability to export digital services, and integration into
global value chains that leverage new-age technologies such as Al, blockchain, and data analytics.
However, as India navigates the complexities of international digital trade agreements, it faces multiple
challenges, including balancing its regulatory framework, protecting emerging sectors like e-commerce
and fintech, and ensuring the privacy and security of its citizens' data.

1.6.1 India and the World Trade Organization (WTO)

The World Trade Organization (WTO) has historically played a central role in global trade, but its
involvement in digital trade has expanded significantly over the past few years. India’s role within the
WTO, particularly in the context of digital trade, highlights its nuanced stance—supporting global trade
liberalization to a certain extent while asserting the need for regulatory autonomy.

Key Concerns: Data Flows and Sovereignty:

A major issue in WTO negotiations has been the regulation of cross-border data flows. While developed
countries argue for free data flows as a pathway to enhanced innovation and trade, India has been more
cautious. India's concerns revolve around data sovereignty—the belief that data generated within a
country's borders should be governed by that nation's laws, especially in sensitive sectors like e-commerce
and healthcare. This concern has led to India advocating for data localization requirements, ensuring that
sensitive data is stored domestically to protect privacy and security.

India’s position is further strengthened by the absence of comprehensive international data protection
norms. As a result, India has been reluctant to commit to agreements that might limit its ability to introduce
data localization measures or regulate foreign access to Indian data. In particular, India has emphasized
the need to safeguard its economic interests, ensuring that its digital markets remain secure from external
threats while fostering the growth of its domestic digital economy.

Participation in WTO E-commerce Negotiations:

India’s cautious stance in the WTO e-commerce negotiations reflects its broader concerns about digital
sovereignty. While India supports digital trade in principle, it has actively resisted provisions that would
limit its ability to regulate cross-border data flows or impose restrictions on foreign platforms. At the same
time, India has supported measures aimed at enhancing consumer protection, improving e-commerce
infrastructure, and facilitating small and medium enterprises (SMEs)’ access to global digital markets.
India’s engagement with the WTO reflects a pragmatic balancing act: on the one hand, supporting global
norms in areas such as online consumer protection and electronic contracts, while on the other, protecting
its domestic regulatory space on issues such as data privacy and the control over its digital infrastructure.
India has successfully used the WTO platform to advocate for provisions that align with its policy goals,
including those related to cybersecurity and data protection.

1.6.2 Regional Comprehensive Economic Partnership (RCEP)

The Regional Comprehensive Economic Partnership (RCEP) is a major trade agreement between 15
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Asia-Pacific countries, including China, Japan, and Australia. Initially, India was an active participant in
the RCEP negotiations, but in 2019, it chose to withdraw from the agreement, citing concerns about the
potential impact on its domestic economy and digital regulatory autonomy.

Digital Trade Provisions in RCEP:

One of the contentious issues in RCEP was the digital trade provisions, which emphasized the
liberalization of cross-border data flows and the prohibition of data localization measures. India expressed
concerns that these provisions would undermine its ability to regulate its digital economy effectively,
especially as it was in the process of strengthening its data protection laws and addressing cybersecurity
risks. India’s position was clear: while the country recognized the importance of digital trade, it was not
prepared to sacrifice its ability to implement policies that ensure national security and data privacy.
The withdrawal from RCEP, however, does not mean that India is turning its back on regional digital trade.
India has continued to pursue other bilateral trade agreements, focusing on frameworks that allow for more
flexible regulation of digital trade and the inclusion of provisions for data localization, privacy
protection, and security.

1.6.3 India’s Bilateral Agreements: A More Tailored Approach

In the face of the challenges presented by multilateral trade frameworks, India has increasingly turned
toward bilateral trade agreements. These agreements provide India with a platform to negotiate terms
that are more closely aligned with its national priorities, particularly in the realm of digital trade.
India-United States Bilateral Discussions:

The India-U.S. Trade Policy Forum (TPF) has been a key avenue for discussions on digital trade between
the two nations. The U.S. has been a strong proponent of free data flows and the elimination of data
localization measures, which is a source of concern for India. However, both countries share a common
interest in cybersecurity, digital payments, and artificial intelligence (AI), which has allowed them to
engage in productive dialogue on various aspects of digital trade.

India’s data localization policies remain a point of contention in these negotiations, but India has
successfully advocated for provisions that address concerns about privacy and consumer protection in
the digital realm. By engaging bilaterally, India can safeguard its regulatory interests while still gaining
access to the benefits of digital trade with the United States, such as technology exchange, collaboration
on digital infrastructure, and access to global digital markets.

India-UK Trade Relations:

India’s trade negotiations with the UK, especially in the context of post-Brexit economic engagement,
also reflect a strategic approach to digital trade. The ongoing India-UK Free Trade Agreement (FTA)
includes provisions on e-commerce, cross-border data flows, and digital services. While India remains
cautious about unrestricted data flows, the negotiations focus on fostering a mutually beneficial
relationship that supports both economic growth and regulatory compliance.

These bilateral agreements allow India to create a framework that better suits its economic priorities,
security concerns, and regulatory environment, which would be more challenging to negotiate in a
multilateral context such as the WTO or RCEP.

1.6.4 India’s Domestic Policy Landscape: Balancing Global Norms and National Interests

India’s approach to global digital trade frameworks is not only shaped by its participation in international
agreements but also by the regulatory measures it has put in place at the national level. The Personal Data
Protection Bill (PDPB), which is expected to reshape India’s data privacy landscape, exemplifies this
balance. The PDPB emphasizes data localization and privacy protection, ensuring that Indian citizens’
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personal data remains under national jurisdiction and is protected against unauthorized access by foreign

entities.

Similarly, India’s National E-Commerce Policy focuses on building a robust regulatory framework that

addresses issues such as consumer protection, FDI regulations, and the need for interoperable digital

infrastructure. These domestic policies are aimed at creating an ecosystem that is conducive to both
domestic innovation and global digital trade participation, while still maintaining control over critical
aspects of India’s digital economy.

Case Study 1: India’s Decision to Opt Out of the Regional Comprehensive Economic Partnership

(RCEP)

Facts

e In 2019, India decided to opt out of the Regional Comprehensive Economic Partnership (RCEP) , a
mega-regional trade agreement involving 15 countries, including China, Japan, South Korea,
Australia, and ASEAN nations.

e The RCEP aimed to create one of the world’s largest free trade areas, covering nearly 30% of global
GDP.

e India’s decision was driven by concerns over its domestic industries, particularly agriculture,
manufacturing, and e-commerce sectors.

e Key issues included surging imports, data localization requirements, intellectual property rights
(IPRs), and the potential impact on small and medium enterprises (SMEs).

Issues

1. Surging Imports : Indian SMEs feared being overwhelmed by cheaper goods from countries like
China, which could harm local businesses and farmers.

2. Data Localization : The absence of clear provisions on data localization conflicted with India’s
sovereignty over digital data, raising concerns about foreign companies exploiting sensitive
information.

3. Intellectual Property Rights (IPRs) : Stricter patent laws under the RCEP could have led to higher
prices for life-saving drugs, disproportionately affecting low-income populations.

4. Regulatory Flexibility : India sought more flexibility in the agreement to safeguard developmental
priorities and accommodate unique challenges faced by its economy.

Arguments

e For Joining the RCEP : Proponents argued that joining the RCEP would provide India access to one
of the world’s largest free trade areas, boosting exports and economic growth. It would also position
India as a key player in global trade negotiations.

e Against Joining the RCEP : Critics highlighted the risks of surging imports, stricter IPR regimes, and
loss of regulatory autonomy over critical sectors like e-commerce and pharmaceuticals. They
emphasized the need to protect domestic industries and ensure equitable development.

Judgment
India’s decision to opt out of the RCEP reflects its cautious approach to global trade agreements. By
prioritizing domestic industries and regulatory autonomy, India signaled its intent to negotiate more
equitable terms in future trade deals. This case underscores the importance of balancing globalization with
sovereignty. While the move may delay India’s participation in mega-regional trade agreements, it
provides an opportunity to strengthen domestic frameworks and negotiate agreements that better align
with its developmental goals.
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Case Study 2: Australia-Singapore Digital Economy Agreement (DEA)

Facts

o The Australia-Singapore Digital Economy Agreement (DEA) , signed in 2020 , is one of the most
comprehensive digital trade agreements globally.

e It addresses issues such as cross-border data flows, electronic invoicing, cybersecurity, artificial
intelligence ethics, and digital identity systems.

o The agreement emphasizes the principle of "data free flow with trust" (DFFT) , promoting seamless
exchange of information across borders while allowing exceptions for national security and privacy
protection.

e It includes provisions for mutual recognition of digital identities, enabling secure and efficient
transactions between individuals and organizations.

Issues

1. Cross-Border Data Flows : Ensuring seamless exchange of information across borders while
addressing legitimate concerns about data governance.

2. Emerging Technologies : Promoting joint research initiatives in blockchain, Al, and fintech to foster
technological advancements.

3. Consumer Protection : Implementing robust mechanisms for addressing issues like fraud, counterfeit
goods, and inadequate customer service.

4. Cybersecurity Risks : Strengthening safeguards against cyber threats and ensuring trust in digital
transactions.

Arguments

e Pro-DEA : Advocates argue that the DEA fosters innovation, reduces compliance costs, and enhances
interoperability between the two economies. It serves as a model for other nations seeking to foster
collaboration in the digital economy.

e Anti-DEA : Critics raise concerns about potential risks to national sovereignty and the need for
stronger safeguards against cyber threats. They emphasize the importance of aligning domestic
regulations with international standards without compromising national interests.

Judgment
The DEA exemplifies how countries can collaborate to create a thriving digital ecosystem. Its emphasis
on trust, innovation, and inclusivity provides a blueprint for India to follow as it engages in future trade
negotiations. By adopting similar principles, India can position itself as a leader in global digital trade
while safeguarding its developmental priorities. For instance, aligning domestic regulations with
international standards can facilitate smoother integration into global value chains. At the same time, India
must ensure that any agreement respects its sovereignty over data and accommodates unique challenges
faced by small businesses and marginalized communities.

Conclusion

India’s engagement with global digital trade frameworks reflects a complex balancing act between
integrating into the global digital economy and protecting its national policy priorities. Through its
cautious approach to WTO negotiations, strategic withdrawal from RCEP, and focus on tailored bilateral
agreements, India has managed to navigate the challenges of digital trade while ensuring that it retains
control over critical areas such as data sovereignty, cybersecurity, and privacy protection.
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As global digital trade continues to evolve, India’s engagement with these frameworks will likely become
even more significant. The country’s approach—shaped by both its ambition to become a global digital
leader and its commitment to protecting national interests—will play a key role in determining the future
direction of international digital trade rules. By fostering a regulatory environment that balances global
integration with domestic priorities, India can ensure that it remains a competitive player in the global
digital economy while safeguarding its interests and the interests of its citizens.
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