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Abstract:

Sexual violence is a grave violation of human dignity and bodily autonomy, yet the legal framework in
India continues to view it through a narrow, gendered lens. The Bharatiya Nyaya Sanhita (BNS), 2023,
which replaced the Indian Penal Code (IPC), retains a female-centric definition of rape under Section
63, effectively excluding adult male and transgender victims from legal recognition. The repeal of
Section 377, previously used in rare instances to prosecute non-consensual male-on-male sexual acts,
has further created a legal vacuum for non-female survivors of sexual violence. This exclusion violates
Articles 14 and 21 of the Constitution, denying equal protection and justice to all citizens regardless of
gender. Through an examination of recent real-life cases, this paper highlights the systemic neglect,
societal stigma, and legal inadequacies faced by male and transgender survivors. The role of toxic
masculinity, underreporting, and societal disbelief is also explored as key barriers to justice. The
research calls for comprehensive reform by advocating for gender-neutral rape laws that define sexual
assault based on lack of consent rather than the victim’s gender, thereby ensuring inclusivity and
equality. Addressing this gap is essential not only for upholding constitutional rights but also for
promoting a more empathetic and just society. Without acknowledging all survivors, justice remains
partial and discriminatory.
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1. INTRODUCTION

Sexual violence is a profound violation of an individual's dignity, bodily autonomy, and fundamental rights.
Unlike many crimes defined by physical injury, the very essence of sexual violence—non-consensual or
coercive sexual acts—strikes at the core of personal identity and self-worth. In India, the legal understanding
of rape historically revolves around a gendered narrative, one that defines rape solely as a crime committed
by men against women. The Indian Penal Code’s (IPC) Section 375 represents this narrow view: an act of
sexual intercourse by a man with a woman, without her consent, under various coercive circumstances. While
this definition has been instrumental in addressing the significant gendered reality of violence against women,
it simultaneously overlooks the experiences of male and transgender survivors of sexual violence.

This introduction sets the stage for a critical examination of the need for gender-neutral rape laws in India.
The first section outlines the evolution of legal definitions of sexual offences under the IPC, identifying critical
gaps and gender biases that led to limited legal recourse for non-female victims. Section 375, alongside
aggravated forms of rape under Section 376 and the erstwhile Section 377 (dealing with “unnatural offences”),
crafted a legal code that effectively intertwined rape with gender binaries. Section 377, though seldom applied,
provided a tenuous lifeline for male victims when their experiences did not fit within traditional frameworks.
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Its narrow use—mainly to cover male-male sexual acts—nonetheless raised important legal questions about
the inclusive application of sexual violence laws.

With the repeal of Section 377 under the Bharatiya Nyaya Sanhita (BNS), effective from July 1, 2024, India
adopted a new criminal code with an updated definition of rape. Section 63 of the BNS retains the gender-
specific focus—identifying perpetrators as men and victims as women—effectively excluding adult male and
transgender survivors from meaningful legal recognition. Further provisions covering aggravated and gang
rape (Sections 64—67) remain female-specific, and while there are general provisions for sexual harassment
(Section 124), assault (Sections 138 and 117), and intimidation (Section 113), these do not adequately capture
the severity, trauma, and breach of bodily autonomy inherent in sexual violence. This shift leaves a significant
legal vacuum, rendering certain forms of sexual violence effectively invisible and unpunishable under the
criminal justice system.

The objective of this research is to explore the legal, constitutional, and socio-cultural dimensions of this
exclusion. At the heart of the investigation is the question: Can a legal system truly claim to uphold the
constitutional right to equality and bodily autonomy if it defines sexual violence in a gender-specific manner?
The discussion extends beyond statute to examine real-world case studies that reveal the emotional and legal
toll of this exclusion on male and transgender survivors. Incidents like the tragic case of a 23-year-old man in
Gorakhpur who died by suicide after being gang-raped illustrate the human cost of legislative gaps. Other
instances—assault on a moving bus in Delhi, kidnapping and rape of a man in Jalandhar, and sexual assault
of a drunk male passenger in Mumbai—highlight how male victimhood is often minimized, ridiculed, or
rendered invisible.

In addition to legal analysis, this research will examine social barriers that prevent male survivors from
seeking justice. Cultural narratives of masculinity that encourage emotional suppression, beliefs that men
should always be able to defend themselves, and the fear of social ridicule—especially when the perpetrator
is a woman—create a formidable wall against reporting. These notions, often labeled “toxic masculinity,” not
only silence victims but also reinforce gender stereotypes that inhibit legal recognition of their suffering.
Moreover, the constitutional implications of excluding adult male and transgender victims are significant.
Under Article 14, all individuals are entitled to equal protection before the law, and Article 21 guarantees the
right to life and dignity. When the law categorically excludes certain victims based on gender, it is arguably
in breach of these fundamental rights. India is also a signatory to several international human rights treaties,
including the Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and
Political Rights (ICCPR), and the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW). These instruments advocate for equal protection and justice for all survivors of sexual
violence, irrespective of gender—a principle that clashes with gendered statutory definitions.

The introduction concludes by situating India’s position within a broader global context. Jurisdictions such as
the United States, the United Kingdom, Canada, and Australia have made substantial progress by adopting
gender-neutral definitions of rape. Their laws focus predominantly on consent and capacity—essential
elements of any sexual act—rather than on the gender of either party. These precedents offer valuable lessons
for India, highlighting pathways for reform that align with constitutional ideals and international standards.
By revisiting and reconceptualizing rape laws through a gender-neutral lens, India has the opportunity to
ensure that all survivors—regardless of gender identity—are accorded dignity, respect, and access to justice.
The argument for reform is not merely semantic; it is foundational to realizing the full promise of India's
constitutional commitment to equality and dignity for every individual.
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2. THE LEGAL GAP: ANALYSIS OF BNS PROVISIONS

The Bharatiya Nyaya Sanhita (BNS), 2023, introduced as a replacement to the Indian Penal Code (IPC),
1860, was touted as a progressive reform in India's criminal justice framework. However, despite its intention
to modernize archaic laws, the BNS has retained a fundamentally gendered understanding of rape and
sexual violence. While this preserves certain protections for women—a historically marginalized group—it
simultaneously creates a conspicuous legal void for male and transgender victims of sexual assault. This
section explores the statutory framework under BNS and analyses how its provisions fail to ensure equal
protection under the law for all survivors of sexual crimes.

2.1 Section 63 of BNS: Gender-Specific Definition of Rape

Section 63 of the BNS essentially mirrors Section 375 of the IPC. It defines rape in terms of a man
committing penetrative sexual acts against a woman without her consent or under coercive
circumstances. The definition includes acts of:

. Penetration of penis into the vagina, mouth, urethra, or anus of a woman;

. Insertion of any object or body part (not being the penis) into the woman’s body;
. Manipulation of the woman’s body to cause penetration;

. Application of the mouth to a woman’s private parts.

Each of these acts is framed in gendered terms, with the perpetrator always defined as a man, and the
victim as a woman. This automatically excludes adult male and transgender victims from the protective
umbrella of this provision, despite the fact that similar acts can be committed against them with equal brutality
and trauma.

2.2 Repeal of IPC Section 377: Legal Protection Lost

Under the IPC, Section 377—although often criticized for its vague terminology and colonial origins—served
a critical purpose in addressing non-consensual same-sex acts, particularly male-on-male rape. This
section criminalized ‘““carnal intercourse against the order of nature,” a phrase that was broadly interpreted to
include sodomy, oral sex, and other forms of sexual acts not defined in Section 375. Although it had been
misused in the past, especially against the LGBTQ+ community, its utility in protecting male victims from
rape was undeniable.

However, with the complete repeal of Section 377 in the BNS, there is no provision that explicitly recognizes
male-male sexual assault as a criminal offence when it is non-consensual. This legislative gap effectively
decriminalizes certain forms of rape when the victim is not a woman, leaving adult male and transgender
survivors without a legal framework for redress

2.3 Other Relevant Provisions in BNS: Inadequate Substitutes

While the BNS introduces and retains several sections dealing with sexual offences, none adequately cover
rape or penetrative sexual violence when committed against males or transgender persons.

Section 64 to 67: Aggravated and Gang Rape

These Sections extend the punishment for rape in cases involving:

. Minors (below 16 and 12 years)
. Pregnant women
. Custodial rape

. Gang rape

However, these are applicable only when the victim is a woman. The language and structure of these
Sections maintain the gender binary and reinforce the assumption that only women can be raped, and only
men can commit rape.

Section 124: Sexual Harassment (Gender-Neutral)

This Section criminalizes sexual harassment and is not restricted to a particular gender, making it one of
the few provisions in the BNS that acknowledges male or transgender victims. However:
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. The penalties are minimal, involving short-term imprisonment or fines.

. It does not cover penetrative or violent sexual acts.

. It fails to capture the gravity and psychological trauma of non-consensual sexual penetration.

Section 138: Voluntarily Causing Grievous Hurt

This Section may apply in situations where sexual assault results in severe physical injury. Still, the offence
is framed around bodily harm rather than sexual violation, thus lacking the language and recognition of
sexual violence as a distinct and severe offence.

Section 113: Criminal Intimidation

This may be invoked in cases where the victim is threatened into silence post-assault. Yet, it does not address
the act of sexual assault itself, nor does it define or penalize non-consensual sex involving male victims.
Section 117 and 121: Outraging Modesty and Insulting with Words/Gestures

These Sections are similarly gendered, focusing on “outraging the modesty of a woman” or “insulting a
woman with words, gestures, or acts.” Again, male and transgender individuals are excluded from the
protection of these sections, based on the outdated assumption that modesty is a concept exclusive to women.

2.4 The Legal Consequence: A Vacuum for Male and Transgender Survivors

The combined result of these omissions is the creation of a legal vacuum, where non-female survivors have
no clear or effective legal route to report or seek justice for sexual violence. This not only affects the victim’s
right to justice and dignity, but also perpetuates societal silence and underreporting. Victims are often
discouraged from approaching the police or judiciary due to the lack of applicable laws or fear of being
mocked and disbelieved.

This has been painfully evident in recent cases:

. In Gorakhpur (June 2024), a 23-year-old man died by suicide after being gang-raped by four men.
The police were left to rely on Section 377, now repealed, making prosecution uncertain.
. In Delhi (2024), a man was sexually assaulted using a rod on a moving bus, drawing comparisons to

the Nirbhaya case. Yet, the case drew little media or legal attention, showing how the absence of a legal
framework marginalizes such survivors.

. In Jalandhar (2022), a man reported being raped by four women. The case met public disbelief, and
prosecution was nearly impossible due to the absence of legal provisions for female-on-male rape.

2.5 Lack of Gender-Inclusive Drafting: A Legislative Oversight

The BNS has failed to incorporate the recommendations of multiple Law Commission reports, as well as
judicial observations, which have emphasized the need to recognize rape as a gender-neutral crime.
Countries like Canada, Australia, and the UK define rape in gender-neutral terms, focusing instead on:

. Lack of consent

. Nature of the act

. Intention of the perpetrator

These nations use terms like “person,” “individual,” or “complainant” instead of “woman” or “female,” thus
expanding protection to anyone subjected to sexual violence.

Despite evolving global standards and rising awareness in India, lawmakers have not responded with
inclusive legislation. The continued use of binary language in BNS reflects not just legal conservatism but
also societal reluctance to acknowledge male and transgender victimhood.

2.6 The Issue of Consent: A Missed Opportunity

The essence of rape law should lie in lack of consent, irrespective of the victim's or perpetrator’s gender. In
retaining a gendered approach, the BNS fails to uphold this principle. This distinction is critical because:

. Consent is universal—a violation of it constitutes a crime regardless of gender.

. Male and transgender individuals are equally capable of giving or withholding consent.
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experiences are lesser or invalid.
A consent-based, gender-neutral definition would have been a progressive and human rights—oriented
move, aligning with international standards and the spirit of Articles 14 and 21 of the Constitution.

3. CONSTITUTIONAL AND HUMAN RIGHTS VIOLATIONS

India, as a democratic nation governed by a Constitution that guarantees fundamental rights, is committed
to the principles of equality, dignity, and justice for all individuals. Yet, the current legal framework
surrounding rape—particularly under the Bharatiya Nyaya Sanhita (BNS), 2023—reflects a glaring
contradiction: while the Constitution promises equal protection of the laws under Article 14 and the right to
life and personal liberty under Article 21, adult male and transgender survivors of sexual violence are not
afforded these protections when it comes to sexual offences. This section evaluates how the gendered nature
of rape laws violates constitutional mandates and international human rights obligations.

3.1 Violation of Article 14: Right to Equality

Article 14 of the Constitution states:

“The State shall not deny to any person equality before the law or the equal protection of the laws within the
territory of India.”

However, the current definition of rape under Clause 63 of the BNS directly violates this provision by only
recognizing female victims and male perpetrators. The exclusion of adult male and transgender individuals
from rape protections:

. Creates unequal classes of victims;
. Denies legal recourse to an entire section of society;
. Implies that male or transgender suffering is legally irrelevant or less significant.

Equality before the law must mean equal protection irrespective of gender. Any legislation that intentionally
or unintentionally excludes a group from legal protection without reasonable classification stands as
unconstitutional.

3.2 Violation of Article 21: Right to Life and Dignity

Article 21 ensures the right to life and personal liberty, which has been judicially interpreted to include the
right to live with dignity (Maneka Gandhi v. Union of India, 1978). Rape, as a form of sexual violence, is a
gross violation of human dignity.

By ignoring male and transgender survivors, the law effectively denies them:

. The right to dignity;

. The right to seek redress and punishment for wrongs committed;

. The psychological and emotional healing that legal acknowledgment provides.

The Supreme Court of India has, on several occasions, emphasized that dignity is not gender-specific.
Therefore, failure to legally recognize rape of men and transgender individuals stands in direct conflict with
judicially upheld interpretations of Article 21.

3.3 International Human Rights Obligations
India is a signatory to various international human rights conventions, including:

. The Universal Declaration of Human Rights (UDHR);

. The International Covenant on Civil and Political Rights (ICCPR);

. The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW);
. The Yogyakarta Principles, which affirm rights for LGBTQ+ persons.

While CEDAW focuses on women’s rights, these international instruments uniformly emphasize:

. Equal protection under the law;

. Freedom from discrimination;
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. Right to bodily autonomy and freedom from torture or cruel treatment.

By not protecting all survivors of rape, India fails to align its domestic law with international standards,
weakening its credibility and commitment to global human rights.

3.4 Judicial Precedents and Observations

Indian courts have repeatedly spoken about the need for gender sensitivity and inclusivity in the law. Yet,
no substantial legislative step has been taken to rectify the patriarchal bias in statutory rape definitions.

In National Legal Services Authority (NALSA) v. Union of India (2014), the Supreme Court recognized
the rights of transgender persons and emphasized their equal protection under law. However, this landmark
judgment has not yet been reflected in criminal laws dealing with sexual violence.

4. SOCIETAL STIGMA AND PSYCHOLOGICAL IMPACT

The legal invisibility of male and transgender rape victims is not only a matter of statutes but also a product
of deep-rooted societal norms, stereotypes, and stigma. These cultural attitudes discourage reporting,
silence survivors, and perpetuate a system where victims are denied recognition, empathy, and support. This
section delves into the social psychology of victim-blaming, toxic masculinity, and the emotional toll faced
by those who do not conform to the conventional “victim” profile.

4.1 Toxic Masculinity and the Myth of the Invincible Man
In Indian society—and many cultures worldwide—Dboys are raised with the expectation that they must be:

. Physically strong;
. Emotionally stoic;
. Protectors, not the protected.

This societal narrative instills the belief that men cannot be victims, especially not of sexual assault. When
a man is raped:

. He is often met with laughter or disbelief;
. His masculinity is questioned;
. He is told to “man up” rather than seek help.

Such attitudes invalidate the trauma male victims face and create an environment where suffering in silence
1s normalized.

4.2 Transgender Victims: Double Marginalization

Transgender persons face discrimination on two fronts:

1. Their gender identity is often not legally recognized or respected;

2. Their experiences of sexual violence are rarely believed or documented.

Studies indicate that transgender individuals face disproportionately high levels of sexual abuse, often in
custodial, healthcare, and educational settings. Yet, legal systems fail to offer them even basic protections,
let alone recognition of their trauma.

4.3 Psychological Consequences of Silencing Victims
Survivors who cannot speak out or are denied legal and social acknowledgment often suffer:

. Post-traumatic stress disorder (PTSD);
. Severe depression and anxiety;

. Substance abuse as a coping mechanism;
. Suicidal ideation or attempts.

The Gorakhpur case (2024) is a tragic example: a 23-year-old man took his life hours after being gang-raped.
Without access to proper laws or support, he saw no hope for justice or healing.
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4.4 Underreporting: A Hidden Epidemic
While sexual violence against women is also grossly underreported, the reporting rate for male victims is
even lower. This is due to:

. Fear of not being believed;

. Shame or guilt;

. Lack of gender-neutral provisions in the law;

. Fear of being labeled as homosexual, especially in conservative communities.

A 2023 survey in India revealed that 1 in 5 men had experienced some form of sexual assault—but very few
ever reported it, and almost none received legal help.

4.5 Media, Pop Culture, and the Mockery of Male Victims
Media coverage of male rape is often:

. Minimized or sensationalized;
. Played for comedic value in movies and television;
. Ignored altogether in serious discourse.

This trivialization reinforces the idea that rape is something that only happens to women, and when it
happens to men, it's not “real rape.”

4.6 Educational and Institutional Silence
Sexual education in India rarely includes:

. Conversations about male consent;
. Transgender sexual health;
. Discussions on power dynamics and coercion that transcend gender.

As aresult, many victims don't even realize they have been assaulted, or if they do, they are unable to process
or articulate the trauma due to lack of language and understanding.

Here 1s the content for Point 5 and Point 6 of your research paper on the topic:
“Unheard Voices: Rethinking Sexual Violence Laws through a Gender-Neutral Lens”

5. COMPARATIVE JURISPRUDENCE

When analyzing the deficiencies in India's sexual violence laws—especially their lack of gender neutrality—

it becomes essential to turn our attention to international legal systems that have made significant strides

toward inclusive and equitable legal definitions. A comparative study of countries like the United States,

United Kingdom, Canada, and Australia reveals how legal systems worldwide have evolved to encompass a

broader understanding of sexual violence, moving beyond the outdated notion of male perpetrator and female

victim.

United States

In the U.S., several states have adopted gender-neutral definitions of sexual assault and rape. The Federal

Bureau of Investigation (FBI) redefined rape in 2012 as:

“Penetration, no matter how slight, of the vagina or anus with any body part or object, or oral penetration by
a sex organ of another person, without the consent of the victim.”

Notably, this definition does not restrict either the perpetrator or the victim by gender. It prioritizes the lack
of consent as the key determinant and broadens the scope to include all sexual acts involving penetration.

United Kingdom

The Sexual Offences Act, 2003, restructured the way sexual offences were categorized and defined. While

the offence of rape is still limited to penile penetration, the act introduced gender-neutral offences like:

. Assault by penetration
. Sexual assault
. Causing a person to engage in sexual activity without consent
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These offences recognize non-penile forms of sexual violence and provide protection to both male and
female victims, as well as gender-diverse individuals.

Canada

Canada’s Criminal Code is entirely gender-neutral when it comes to sexual offences. The old terms "rape"
and "indecent assault" were replaced with broader terms like "sexual assault," which includes a wide range
of non-consensual sexual acts without reference to gender. Canadian courts emphasize the presence or
absence of consent rather than gender, reflecting a progressive approach toward justice for all victims.
Australia

Australia has adopted gender-neutral definitions of sexual offences in both its federal and state laws. For
instance, the Crimes Act 1900 (NSW) defines sexual intercourse broadly and criminalizes non-consensual
acts, with no assumption about the gender of either party. Some Australian states also recognize rape by
envelopment, i.e., when a female perpetrator coerces a male into penetration.

Lessons for India

. These jurisdictions emphasize consent as the cornerstone of all sexual offences, rather than the
traditional binary view of gender.

. They provide legal acknowledgment to male and LGBTQIA+ victims, reinforcing their right to
dignity, bodily autonomy, and access to justice.

. They establish institutional and support mechanisms tailored to all victims, regardless of gender
identity.

The Indian legal framework can benefit immensely from adopting such inclusive approaches. Rather than
reinventing the wheel, India can look to these established models to update its criminal jurisprudence and
bridge the current gaps.

6. CONCLUSION & RECOMMENDATIONS

Conclusion

The research clearly highlights that India’s current legal framework on sexual violence—particularly under
Clause 63 of the Bharatiya Nyaya Sanhita (BNS), 2023—remains rigidly gendered and exclusionary.
The law presumes the perpetrator to be a male and the victim to be a female, leaving out male, transgender,
and non-binary victims from essential legal protections and recognition. This limited perspective not only
violates the fundamental rights enshrined in the Constitution of India but also goes against India’s
commitments under various international human rights instruments.

Additionally, the lack of data, underreporting, stigma, and legal invisibility further marginalizes male and
LGBTQIA+ victims. The reliance on outdated assumptions about masculinity and victimhood perpetuates
injustice and discourages victims from coming forward.

While countries like the USA, UK, Canada, and Australia have taken bold steps to modernize their legal
definitions to ensure inclusivity and fairness, India’s refusal to move beyond binary legal norms reflects a
deeply entrenched patriarchy in its criminal laws.

Recommendations
To correct these legal and institutional shortcomings, the following reforms are strongly recommended:
1. Introduce Gender-Neutral Definitions of Rape

<> The definition of rape should be expanded to cover any non-consensual sexual act, regardless of the
gender of the victim or perpetrator.

<> The term “person” should replace “woman” to ensure inclusivity.

2. Incorporate Offences Like ‘Assault by Penetration’ and ‘Sexual Coercion’

<> Introduce parallel offences that cover situations where a woman or other gendered individual coerces
a male or another individual into sexual activity.

<> Recognize non-penile acts as equally grievous.

3. Establish Support Mechanisms for All Victims
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X Create gender-neutral shelters, hotlines, and mental health services.

> Provide legal aid and counseling for male and LGBTQIA+ victims.

4. Training and Sensitization of Law Enforcement Agencies

> Police, forensic teams, and the judiciary should be trained to deal with all forms of sexual violence,
free of gender bias.

> Introduce modules on gender sensitivity and trauma-informed care in police and judicial
academies.

5. Amend Procedural and Evidentiary Laws

<> Ensure that procedural protections like in-camera trials, non-disclosure of identity, and
presumption of absence of consent apply to all genders.

<> Create specific procedural laws for the prosecution of non-binary cases.

6. Promote Public Awareness and Education

<> Conduct national campaigns to de-stigmatize male and queer victimhood.

<> Integrate comprehensive sex education and consent education in schools and colleges.

FINAL THOUGHT

Justice must not be limited by the bounds of gender. True equity in the legal system is achieved only when
every survivor is protected, every voice is heard, and every perpetrator is held accountable—irrespective
of gender identity or sexual orientation. India must rise to this constitutional and moral imperative by
rethinking and reforming its sexual violence laws through a genuinely gender-neutral lens.
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