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ABSTRACT 

The expanding footprint of economic offences in India-ranging from money laundering to tax evasion and 

corporate fraud-has necessitated robust investigative powers for law enforcement and regulatory 

authorities. Central among these are the powers of survey and seizure, which serve as crucial tools in 

uncovering financial misconduct, tracing illicit assets, and disrupting complex criminal networks. 

However, these powers also raise critical concerns regarding constitutional rights, especially the right to 

privacy and procedural due process. This paper explores the legal architecture governing search, survey, 

and seizure operations in India, examining statutory powers under laws such as the Income Tax Act, 

PMLA, FEMA, and the Companies Act. It further investigates judicial safeguards, evidentiary thresholds, 

and the evolving doctrinal shifts in Indian courts. A comparative study of US, UK, and EU legal systems 

reveals global trends in regulating economic crime investigations, particularly in digital seizure and 

transnational cooperation. The research concludes with reform-oriented recommendations to ensure that 

enforcement actions remain constitutionally compliant, proportionate, and fair. Balancing enforcement 

efficiency with civil liberties is imperative to uphold rule of law in an era of aggressive economic 

surveillance. 
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INTRODUCTION 

A. Background and Rationale 

Economic crimes erode the structural integrity of financial systems.1 They operate silently. Often masked 

in legitimate transactions. The magnitude of harm is transnational. The sophistication of offenders is high. 

Investigation mechanisms require both sharpness and speed. Survey and seizure actions are the first 

strike.2 Without them, leads vanish. Evidence disappears. 

In India, legal provisions enabling such powers are scattered. The Income Tax Act, 1961 authorizes survey 

under Section 133A and seizure under Section 132.3 The Criminal Procedure Code, 1973 gives wide scope 

to police and magistrates under Sections 93 to 100.4 The Prevention of Money Laundering Act, 2002 grants 

 
1 N.V. Paranjape, Criminology, Penology and Victimology 411 (20th ed. 2021). 
2 V. Kumari, White Collar Crime in India, 3 Indian J. Criminology 12, 15 (2020). 
3 Income Tax Act, 1961, §§ 132, 133A. 
4 Code of Criminal Procedure, 1973, §§ 93–100. 
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search and provisional attachment powers under Sections 17 and 18.5 The Customs Act, FEMA, FCRA, 

and the Companies Act also empower designated officers to enter, search, and seize.6 However, these 

statutes operate independently. Overlapping authorities lead to friction. Jurisdictional confusion weakens 

enforcement. 

Survey and seizure impact rights. Article 21 protects privacy. Article 300A protects property.7 Arbitrary 

action can collapse a business overnight. Digital devices hold confidential data. Unauthorized access 

creates irreversible harm. Lack of clear post-seizure protocols leads to evidentiary challenges in trial. The 

line between lawful search and unconstitutional intrusion is fragile. Judicial oversight remains patchy.8 

There is growing concern about misuse of power. Instances of politically motivated raids, media leaks, 

and disproportionate action reduce public trust. Global economic integration demands a modern, rights-

based approach to enforcement. Technology is evolving but regulatory adaptation is slow. Cloud storage, 

encrypted networks, and cross-border servers complicate data seizure.9 

International frameworks like FATF, UNODC, and OECD emphasize fair procedural safeguards during 

economic crime investigation.10 India is a party to many such instruments but their domestic reflection is 

fragmented. Harmonising enforcement with human rights norms is necessary. The rationale for this study 

is to critically examine the legal framework, interpretive evolution, procedural safeguards, and 

institutional accountability surrounding survey and seizure powers in economic offences in India. 

B. Research Objectives 

1. To examine the constitutional and statutory framework governing survey and seizure operations in 

economic offences under Indian law. 

2. To identify and analyze procedural safeguards, judicial interpretations, and emerging challenges in the 

enforcement of search and seizure in white-collar investigations. 

3. To compare Indian search and seizure mechanisms with international standards and best practices 

concerning due process and privacy protection. 

4. To suggest viable legal and policy reforms for balancing investigative needs with protection of 

fundamental rights in economic offence investigations. 

C. Research Questions 

1. How do Indian legal frameworks under CrPC, PMLA, FEMA, and Income Tax Act regulate survey 

and seizure in economic offences? 

2. What are the procedural limitations and constitutional boundaries imposed on search and seizure by 

Indian courts, especially in the context of privacy, digital evidence, and abuse of discretion? 

3. How do international conventions and comparative jurisdictions (e.g. US Fourth Amendment, UK 

SFO powers, EU GDPR) address proportionality and necessity in seizure actions? 

4. What legal reforms are required in India to make the exercise of search and seizure powers more 

accountable, transparent, and rights-compliant in economic offences? 

 
5 Prevention of Money Laundering Act, 2002, §§ 17, 18. 
6 See Customs Act, 1962, § 105; Foreign Exchange Management Act, 1999, § 37; Companies Act, 2013, § 210. 
7 India Const. art. 21, art. 300A. 
8 K.T. Thomas, Due Process in Financial Investigations, 4 SCC J. 22 (2018). 
9 Aparna Chandra & Smita Singh, Privacy in the Age of Surveillance, 12 NUJS L. Rev. 84, 90 (2019). 
10 Financial Action Task Force (FATF), International Standards on Combating Money Laundering and the Financing of 

Terrorism & Proliferation: The FATF Recommendations (2023); UNODC, Model Legislation on Money Laundering and 

Proceeds of Crime (2005). 

http://www.ijfmr.com/


 

International Journal for Multidisciplinary Research (IJFMR) 
 

E-ISSN: 2582-2160   ●   Website: www.ijfmr.com       ●   Email: editor@ijfmr.com 

 

IJFMR260167885 Volume 8, Issue 1, January-February 2026 3 

 

D. Methodology 

This research employs the doctrinal legal method rooted in qualitative legal analysis. It critically examines 

primary legal sources including constitutional provisions, statutory texts (CrPC, PMLA, FEMA, IT Act, 

Companies Act), judicial precedents from the Supreme Court and High Courts, and official rules and 

notifications issued by agencies like the Enforcement Directorate, Income Tax Department, and RBI. It 

further analyzes secondary sources such as academic commentaries, law review articles, international 

treaties (FATF, UNODC), and comparative materials from the US, UK, and EU frameworks. The study 

adopts a descriptive, analytical, and comparative lens, interpreting texts in light of evolving jurisprudence 

and global standards, to assess the legitimacy and efficiency of legal mechanisms regulating survey and 

seizure in economic crime enforcement. The methodology enables a structured legal reasoning process 

based on rights jurisprudence, enforcement necessity, and proportionality doctrines, suitable for 

recommending concrete legal reforms. 

 

CONCEPTUAL AND LEGAL FRAMEWORK 

A. Defining Economic Offences 

Economic offences cover acts that strike at the financial and economic order of a nation. They involve 

unlawful gain through deceit, manipulation, or breach of trust. These crimes injure the State’s revenue 

system, distort markets, and erode public confidence. In India, the Supreme Court in State of Gujarat v. 

Mohanlal Jitamalji Porwal, highlighted that economic crimes pose a serious threat to the stability and 

security of the nation and thus require stringent treatment.11 They go beyond ordinary cheating or fraud 

and touch upon large-scale disruption of financial governance. 

They include tax evasion, money laundering, securities market manipulation, bank frauds, smuggling, 

corporate frauds, and offences under regulatory laws. The Income Tax Act, 1961, the Prevention of Money 

Laundering Act, 2002, the Companies Act, 2013, the Foreign Exchange Management Act, 1999, and the 

Securities and Exchange Board of India Act, 1992, form the core legislative framework. These statutes 

create obligations on individuals and corporate entities while granting wide investigative powers to 

enforcement authorities.12 

Economic offences exhibit a distinctive character of “mens rea” blended with commercial sophistication. 

Unlike street crimes, these are often planned, hidden, and technologically assisted. The Law Commission 

of India in its 47th Report recognised them as “a class apart” warranting special treatment under procedural 

and evidentiary laws.13 They involve breaches of fiduciary responsibility, manipulation of books of 

accounts, cross-border transactions, and complex layering of funds to conceal illicit origins. 

Courts have consistently interpreted economic offences broadly. In Y.S. Jagan Mohan Reddy v. CBI, the 

Supreme Court underscored the need for “a different approach” in granting bail for economic crimes due 

to their deep impact on the financial health of the country.14 The approach to survey and seizure in such 

cases also flows from this understanding. Authorities like the Enforcement Directorate (ED), the Central 

Bureau of Investigation (CBI), the Serious Fraud Investigation Office (SFIO), and the Directorate of 

Revenue Intelligence (DRI) operate under special mandates to investigate and secure evidence promptly.15 

 
11 State of Gujarat v. Mohanlal Jitamalji Porwal, (1987) 2 SCC 364. 
12 Income Tax Act, 1961; Prevention of Money Laundering Act, 2002; Companies Act, 2013; FEMA, 1999; SEBI Act, 1992. 
13 Law Commission of India, 47th Report on Trial and Punishment of Social and Economic Offences (1972). 
14 Y.S. Jagan Mohan Reddy v. Central Bureau of Investigation, (2013) 7 SCC 439. 
15 Enforcement Directorate, Serious Fraud Investigation Office, Central Bureau of Investigation, Directorate of Revenue 

Intelligence – enabling statutes and operational mandates. 
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B. Survey vs. Search vs. Seizure: Legal Definitions 

Survey, search, and seizure are separate yet interconnected investigative tools. Under Section 133A, a 

survey allows the Income Tax Department to enter any business premises to verify records, stock, and 

cash. This power doesn’t allow forcible entry or confiscation of assets. It’s conducted during business 

hours. No warrant is needed. The scope remains limited to inspection, questioning, and recording 

statements. The survey’s objective is to gather preliminary information to check for tax evasion.16 

Section 132 provides broader and more coercive powers. It authorizes search and seizure operations based 

on “reason to believe” that a person has not disclosed income or has concealed assets. Unlike surveys, 

search under Section 132 requires prior satisfaction recorded by a senior income tax authority. It allows 

entering not just business places but also residences and lockers. It permits breaking locks, seizing books, 

jewellery, digital devices, and other unexplained assets. This power goes beyond routine checks. It aims 

to uncover black money and suppress tax fraud at scale.17 

In Pooran Mal v. Director of Inspection (Investigation), the Supreme Court upheld the constitutional 

validity of Section 132, stating that search and seizure under the Income Tax Act were reasonable 

restrictions under Article 19(1)(f), even before the right to property was downgraded to a legal right.18 The 

Court ruled that illegally obtained evidence can still be admissible if relevant. This continues to guide 

search-related litigation. 

The threshold for initiating a survey is lower. No requirement of “reason to believe” exists under Section 

133A. Even a mere suspicion or need to verify returns can trigger it. On the contrary, Section 132 mandates 

credible information, application of mind, and formal satisfaction. The procedural safeguards are thus 

higher for search and seizure. The Finance Act, 2017 amended the law to clarify that the reasons recorded 

for search need not be disclosed to the assessee, which has drawn criticism for undermining transparency.19 

Seizure under Section 132 includes physical taking possession of books or valuables. Officers must 

prepare an inventory and maintain a Panchnama signed by witnesses. Section 132(4A) and Section 292C 

raise presumptions that seized items belong to the assessee and that their contents are true. These 

presumptions reverse the usual burden of proof. This departs from the principle of innocence, and courts 

have called for cautious application. In Ajit Jain v. Union of India, the Court quashed a search for lack of 

“reason to believe,” asserting that powers under Section 132 should not be exercised mechanically.20 

C. Constitutional Dimensions 

Article 20(3) states no person accused of an offence shall be compelled to be a witness against himself. It 

forms the backbone of protection during compelled disclosures. Though economic offences often involve 

documentary and digital evidence, the moment an individual is considered “accused,” this protection 

activates. In M.P. Sharma v. Satish Chandra, the Supreme Court held that search and seizure does not 

amount to testimonial compulsion since no statement is forcibly extracted. But this judgment was based 

on a pre-Kharak Singh and pre-Maneka Gandhi interpretation of Article 21.21 

The Selvi v. State of Karnataka, case brought clarity. The Court held that narco-analysis, polygraph tests, 

or brain-mapping conducted without consent violate Article 20(3). Testimonial compulsion includes all 

acts that force a person to give personal knowledge. Passive submission to a seizure may not violate Article 

 
16 Income Tax Act, 1961, § 133A. 
17 Income Tax Act, 1961, § 132. 
18 Pooran Mal v. Director of Inspection (Investigation), (1974) 1 SCC 345. 
19 Finance Act, 2017; Lok Sabha Debates, March 2017. 
20 Ajit Jain v. Union of India, (2000) 242 ITR 302 (Del HC). 
21 M.P. Sharma v. Satish Chandra, AIR 1954 SC 300. 
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20(3). But compelling someone to unlock digital devices using biometric methods without consent may 

fall within testimonial acts, as argued in later High Court decisions like Justice K.S. Puttaswamy v. Union 

of India.22 

Search under Section 132 of the Income Tax Act allows officers to seize assets based on suspicion, without 

formally accusing the person. This technicality avoids triggering Article 20(3) in early stages. However, 

once statements under Section 132(4) are recorded and charges follow, protections must apply. The 

confession recorded under compulsion during a tax raid may not stand admissible, especially if not 

voluntary. The Bombay High Court in V.D. Vora v. State of Maharashtra, ruled that statements under duress 

during raids cannot form sole basis of prosecution.23 

Article 21 guarantees the right to life and personal liberty. The Supreme Court expanded this to include 

privacy and fair procedures. In Maneka Gandhi v. Union of India, it established that every procedure must 

be “right, just, and fair.” In economic offences, where survey and seizure impact reputations and privacy, 

adherence to Article 21 becomes crucial. Harsh tax raids, disproportionate seizures, publicized searches-

all may violate dignity and liberty unless backed by valid reasons.24 

In Canara Bank v. Union of India, the Court struck down provisions of the RBI Act and other laws which 

allowed inspection of bank accounts without procedural safeguards. It ruled that privacy in financial 

matters is a constitutional right. Any intrusion, including during surveys or seizures, must be backed by 

law, proportionate to the objective, and applied minimally. Officers cannot act arbitrarily. The decision 

confirmed that even in regulatory or economic contexts, constitutional protections do not vanish.25 

The Puttaswamy decision in 2017 elevated privacy to the status of a fundamental right. The judgment 

warned against State surveillance and unchecked powers. It redefined the balance between individual 

liberty and public interest. Applied to search and seizure laws, this means authorities must act within 

boundaries. Blanket powers like those granted under the Finance Act, 2017 amendments to Section 132 

(which removed obligation to disclose “reason to believe”) may not survive constitutional scrutiny. The 

Delhi High Court in Laljibhai Kanjibhai Mandalia v. Principal Director of Income Tax (Investigation), 

raised similar concerns.26 

 

LEGAL REGIMES GOVERNING SURVEY AND SEIZURE 

A. Income Tax Law 

Section 133A authorises the Income Tax Department to conduct surveys at business premises. Officers 

can enter any place of business or profession during working hours. They can inspect books, verify cash, 

stock, or valuables. They can record statements but cannot seize items. No warrant is needed. The power 

is preventive, not punitive. Its object is to collect facts. It is used to confirm whether books reflect real 

income.27 

Section 132 confers search and seizure powers. These powers trigger when there is reason to believe a 

person possesses undisclosed income, valuables, or books of account. This reason must be based on 

credible information and formed by a competent authority. Once approved, officers can enter residences, 

 
22 Selvi v. State of Karnataka, (2010) 7 SCC 263; Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1. 
23 V.D. Vora v. State of Maharashtra, 2001 Cri LJ 1413 (Bom). 
24 Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
25 Canara Bank v. Union of India, (2005) 1 SCC 496. 
26 Laljibhai Kanjibhai Mandalia v. Principal Director of Income Tax (Investigation), (2021) 434 ITR 306 (Del). 
27 Income Tax Act, 1961, § 133A. 
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lockers, or premises. They can break locks, search individuals, and seize assets or documents. These 

powers are invasive and require strict procedural adherence.28 

The authority must issue a search warrant. Officers must be accompanied by witnesses, usually two 

independent persons from the locality. They prepare a document known as Panchnama. It records each 

step-what is found, seized, or left behind. The Panchnama must be signed by the panchas and the assessee. 

It plays a vital evidentiary role in court. In Vinod Solanki v. Union of India, the Court reiterated the 

importance of maintaining transparency through proper Panchnama.29 

The seized items are then inventoried. Retention must comply with Section 132(8). Beyond 180 days, the 

department must get approval from the Principal Chief Commissioner. Failure to do so can render the 

seizure illegal. In K.R. Modi v. DDIT, the Court quashed prolonged retention of documents without due 

sanction.30 Section 132(4A) introduces a presumption. It says the seized items are presumed to belong to 

the person from whom they were taken. The documents are presumed to be true, and the handwriting or 

signatures are presumed to be that of such person. This provision shifts the burden. It is rebuttable, not 

conclusive. It reduces evidentiary hurdles for the Department. However, in CIT v. S. Khader Khan Son, 

the Court clarified that statements recorded under Section 132(4), if not supported by corroborative 

evidence, cannot alone be the basis for assessment.31 

B. Prevention of Money Laundering Act (PMLA), 2002 

Section 17 of the PMLA empowers the Director or any officer authorised by him, not below the rank of 

Deputy Director, to conduct a search and seizure when there is reason to believe that a person is in 

possession of proceeds of crime. This belief must be recorded in writing. The officer can enter and search 

any building, vehicle, place or premises and seize records, property or proceeds connected with money 

laundering. The power also includes freezing of assets if seizure is not practical. This section allows search 

without prior notice. It bypasses the requirement of registration of an FIR or even initiation of 

prosecution.32 

Section 18 permits search of persons. If the authorised officer believes a person has secreted on his body, 

or in his possession, any records or proceeds of crime, he may search the person. The procedure mandates 

that such search be conducted by someone of the same gender. The officer must allow the person to be 

taken before a gazetted officer or magistrate if the person so requests. The search must be made in presence 

of two or more witnesses. A list of seized articles and a copy of the search record must be signed and 

provided to the person searched. These procedural obligations flow directly from principles of fairness 

under Article 21.33 

The safeguards lie primarily in the checks provided by the Adjudicating Authority under Chapter V of the 

Act. Within thirty days of such search or seizure under Section 17 or 18, a complaint must be filed before 

the Adjudicating Authority. The authority, comprising a chairperson and two members, examines whether 

there is a prima facie case to retain the seized property. If satisfied, it confirms the attachment or seizure. 

Otherwise, it orders release. In Aslam Merchant v. Competent Authority, the Court emphasised that 

retention of seized property without adjudication is arbitrary and unconstitutional.34 

 
28 Income Tax Act, 1961, § 132. 
29 Vinod Solanki v. Union of India, (2009) 233 ELT 157 (SC). 
30 K.R. Modi v. Deputy Director of Income Tax, (2004) 265 ITR 693 (Guj). 
31 CIT v. S. Khader Khan Son, (2012) 25 taxmann.com 413 (SC). 
32 Prevention of Money Laundering Act, 2002, § 17. 
33 Prevention of Money Laundering Act, 2002, § 18. 
34 Aslam Merchant v. Competent Authority, (2008) 14 SCC 186. 
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A key issue remains that PMLA searches can be conducted without judicial warrant. The Supreme Court 

in Vijay Madanlal Choudhary v. Union of India, upheld this power. The Court held that PMLA is a self-

contained code. It observed that since proceeds of crime are often layered or disposed of quickly, the ED 

must act swiftly. Hence, pre-search judicial approval was not mandatory. However, the judgment also 

acknowledged that ED must not act arbitrarily. All authorisations must be recorded and justified on file.35 

Section 66 mandates that findings of search be shared with other agencies like SEBI, CBI, RBI, or Income 

Tax. This cross-agency sharing enhances inter-agency coordination. But it also creates a potential risk of 

multiplicity of proceedings. Courts have called for a balance. In B.Rama Raju v. Union of India, the High 

Court stressed the need for consistency and safeguards, especially since freezing of bank accounts or 

seizure of records impacts fundamental and commercial rights.36 

C. Companies Act, 2013 

Section 210 of the Companies Act, 2013 authorises the Central Government to order an investigation into 

the affairs of a company. It may do so based on a report of the Registrar, a special resolution by the 

company, or in public interest. Section 212 empowers the Serious Fraud Investigation Office (SFIO) to 

take over such investigation. Once assigned, the SFIO has exclusive jurisdiction. No other agency, 

including police, may investigate the same offence without prior approval. This creates a centralised 

framework for probing corporate frauds.37 

The SFIO derives its search powers from sub-section (8) of Section 212. It allows the Director of SFIO or 

an authorised officer to enter, search and seize documents and records. The power is broad but conditional. 

The officer must have “reason to believe” that such documents are necessary for investigation. This belief 

must be recorded in writing. The search must follow CrPC standards. The Delhi High Court in Subrata 

Roy Sahara v. Union of India, that seizure under Section 212(8) must align with the constitutional 

safeguards of reasonableness and necessity under Article 21.38 

Seized materials are not to be retained indefinitely. Rule 5 of the Companies (Inspection, Investigation 

and Inquiry) Rules, 2014 mandates that seized records be returned within 180 days unless extended by the 

Special Court. In CBI v. Ashok Aggarwal, the Supreme Court reiterated that unauthorised retention vitiates 

the purpose of seizure and violates natural justice.39 

Section 217 of the Act compels company officers to assist the SFIO. It obligates promoters, directors, 

employees, and even auditors to produce relevant records and cooperate. Non-compliance attracts penal 

consequences. However, these powers are not unbridled. In Neesa Leisure Ltd. v. SFIO, the Gujarat High 

Court observed that while SFIO has wide powers, it must justify the extent of its seizure actions and avoid 

coercive tactics that infringe business continuity.40 

Section 447 of the Act adds another dimension. If during investigation, SFIO concludes that fraud as 

defined under this section has occurred, it may submit a report to the Central Government, which may 

then direct prosecution. Thus, seizure of records becomes the first evidentiary step in prosecuting 

fraudulent conduct under the Act. The Special Court, constituted under Section 435, takes cognizance of 

such offences.41 

 
35 Vijay Madanlal Choudhary v. Union of India, (2022) 10 SCC 74. 
36 B. Rama Raju v. Union of India, (2011) 164 Comp Cas 149 (AP). 
37 Companies Act, 2013, §§ 210, 212. 
38 Subrata Roy Sahara v. Union of India, 2014 SCC OnLine Del 1282. 
39 CBI v. Ashok Aggarwal, (2014) 14 SCC 295. 
40 Neesa Leisure Ltd. v. SFIO, 2015 SCC OnLine Guj 1476. 
41 Companies Act, 2013, § 447. 
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D. Customs Act, GST, FEMA, FCRA 

Section 110 of the Customs Act, 1962 empowers officers to seize goods, documents or things believed to 

be liable to confiscation. The seizure must be based on reason to believe. This power applies to smuggling, 

undervaluation, concealment and evasion. The officer must record reasons and send a show cause notice 

within six months. Courts have insisted on strict compliance. In Collector of Customs v. Sanjay 

Chandiram, the Supreme Court ruled that delayed issuance of notice vitiates the seizure.42 

Under GST law, Section 67 of the Central Goods and Services Tax Act, 2017 provides search and seizure 

powers. If the officer has reason to believe that tax evasion is taking place or that goods liable to 

confiscation are hidden, they can inspect premises, seize goods and documents. The procedure must follow 

Rule 139 of the CGST Rules. The officer must prepare an inventory, and the Panchnama must be signed 

by witnesses. In AJE India Ltd. v. Union of India, the Bombay High Court held that seizure without proper 

documentation or independent witnesses violates procedural fairness.43 

The Foreign Exchange Management Act (FEMA), 1999 allows the Directorate of Enforcement to seize 

documents and properties. Section 37 authorises ED officers to search and seize where they have reason 

to believe that contravention has occurred. The power is civil in nature. Unlike PMLA, FEMA is non-

criminal. However, seizure under FEMA can later result in confiscation by the Adjudicating Authority. In 

Standard Chartered Bank v. Directorate of Enforcement, the Court stated that FEMA proceedings are 

quasi-judicial, and seizure must be backed by due process.44 

E. Enforcement Directorate and Multi-Agency Coordination 

The Enforcement Directorate (ED) is the primary agency handling economic crimes under PMLA and 

FEMA. It conducts searches, attaches properties, files ECIRs and prosecutes offenders. The ED operates 

under the Department of Revenue. In Vijay Madanlal Choudhary v. Union of India, the Supreme Court 

upheld ED’s investigative powers but urged adherence to procedural integrity.45 

The Central Bureau of Investigation (CBI) investigates corruption, bank frauds and major financial scams. 

It operates under the Delhi Special Police Establishment Act. The CBI is empowered to register FIRs and 

conduct searches under CrPC provisions. In State of West Bengal v. Committee for Protection of 

Democratic Rights, the Court held that CBI’s jurisdiction must be respected and not diluted by states 

arbitrarily.46 

The Directorate of Revenue Intelligence (DRI) is responsible for tackling smuggling, customs frauds and 

narcotics. It derives seizure powers from the Customs Act. In Canon India Pvt. Ltd. v. Commissioner of 

Customs, the Supreme Court questioned the authority of DRI to issue show cause notices under certain 

sections, stirring debate about its independent standing.47 The Financial Intelligence Unit (FIU-IND) 

collects, analyses and disseminates financial transaction data. It flags suspicious transactions and feeds 

information to ED, CBI, RBI and SEBI. It operates under the Ministry of Finance and plays a non-

investigative but intelligence-heavy role. 

Coordination among these agencies happens through multi-agency groups and inter-ministerial task 

forces. The Multi Agency Centre (MAC) enables intelligence exchange. Joint committees review high-

 
42 Collector of Customs v. Sanjay Chandiram, (1990) 2 SCC 785. 
43 AJE India Ltd. v. Union of India, 2021 SCC OnLine Bom 2127. 
44 Standard Chartered Bank v. Directorate of Enforcement, (2006) 4 SCC 278. 
45 Vijay Madanlal Choudhary v. Union of India, (2022) 10 SCC 74. 
46 State of West Bengal v. Committee for Protection of Democratic Rights, (2010) 3 SCC 571. 
47 Canon India Pvt. Ltd. v. Commissioner of Customs, (2021) 3 SCC 715. 
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value cases. Still, turf issues arise. In Karti Chidambaram v. ED, the Court stressed that parallel 

investigations must not become instruments of harassment.48 

 

PROCEDURAL MECHANISMS AND SAFEGUARDS 

A. Statutory Requirements for Valid Search and Seizure 

A valid search and seizure depends on compliance with statutory prerequisites. Under Section 132 of the 

Income Tax Act, officers must possess “reason to believe” that undisclosed income or property exists. This 

belief must be backed by credible information and not vague suspicion. The reason must be recorded in 

writing, though disclosure is no longer mandatory post the Finance Act, 2017. Courts have still insisted 

that internal files must reflect genuine satisfaction. In Ajit Jain v. Union of India, the High Court held that 

search cannot be launched on flimsy grounds or as a fishing expedition.49 

Warrant-based searches remain the standard. Under the Criminal Procedure Code, Sections 93–100 govern 

issuance of search warrants by Magistrates. They ensure judicial scrutiny before the intrusion of privacy. 

However, several economic offences laws provide for warrantless searches. Under Section 132 (Income 

Tax), Section 17 (PMLA), Section 37 (FEMA), and Section 67 (CGST), designated officers can initiate 

searches based on their satisfaction. This framework is justified on grounds of urgency and the fear of 

evidence destruction. In Vijay Madanlal Choudhary v. Union of India, the Supreme Court upheld the 

constitutionality of PMLA’s warrantless search regime, stating that internal safeguards and subsequent 

adjudication create sufficient checks.50 

B. Documentation: Panchnama, Seizure Memos, Inventory Rules 

The evidentiary value of a search depends heavily on the documentation generated during the process. A 

Panchnama is a contemporaneous record of the events observed during the search. It is drawn under 

Section 100(4) CrPC or prescribed rules under respective economic laws. It must be prepared at the spot, 

in the presence of two independent witnesses. The officer records what was found, seized, or left behind. 

It includes the time of entry and exit, inventory of items, statements of panchas, and signatures of all 

parties. In Vinod Solanki v. Union of India, the Court stated that Panchnama is not conclusive but carries 

significant evidentiary weight if unchallenged.51 

Seizure memos are issued for every document, device or item taken into custody. These memos must 

mention description, quantity, serial numbers, location of discovery, and signatures. Officers must tag each 

item and photograph the scene. Non-documentary assets such as cash or jewellery must be valued and 

counted on site. In Union of India v. Bal Mukund, the Court held that failure to maintain accurate seizure 

records invalidates the credibility of the search itself.52 

Under Rule 139(2) of CGST Rules, and Rule 6 of the Companies (Inspection and Investigation) Rules, 

officers must also prepare an Inventory List. This list must be signed by both the officer and the assessee. 

Items sealed must bear identifiers. Digital evidence, like hard drives or email dumps, must be forensically 

cloned to preserve hash value. Failure to maintain integrity of digital evidence may violate Section 65B 

of the Indian Evidence Act and render it inadmissible. In Anvar P.V. v. P.K. Basheer, the Supreme Court 

ruled that electronic evidence is inadmissible without compliance to proper certification.53 

 
48 Karti Chidambaram v. Enforcement Directorate, 2018 SCC OnLine Mad 1617. 
49 Ajit Jain v. Union of India, (2000) 242 ITR 302 (Del). 
50 Vijay Madanlal Choudhary v. Union of India, (2022) 10 SCC 74. 
51 Vinod Solanki v. Union of India, (2009) 233 ELT 157 (SC). 
52 Union of India v. Bal Mukund, (2009) 12 SCC 161. 
53 Anvar P.V. v. P.K. Basheer, (2014) 10 SCC 473. 
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C. Judicial Oversight and Burden of Proof 

Judicial oversight ensures that coercive state power does not breach constitutional protections. Under 

CrPC, a search warrant must be issued by a Magistrate only when there is adequate application of mind 

and justified suspicion. Section 93 mandates prior satisfaction before a search is authorised. In warrantless 

regimes like PMLA, FEMA, or GST, judicial review enters at the post-search stage. The Magistrate does 

not pre-approve but the courts scrutinise later through complaints, bail hearings, or writ petitions.54 

Special Courts under statutes like PMLA and Companies Act have an adjudicatory role. The Adjudicating 

Authority under PMLA receives complaints post-search and decides whether provisional attachment and 

seizure are valid. Section 8 of PMLA directs the Authority to examine material and provide an opportunity 

of hearing before confirming attachment. In Vijay Madanlal Choudhary v. Union of India, the Supreme 

Court upheld this structure as constitutionally valid but warned against mechanical confirmations without 

applying mind to facts.55 

Income Tax search cases are reviewed administratively, not by courts directly. Section 132(8) requires that 

continued retention beyond 180 days must be approved by Principal Chief Commissioner. This internal 

check is weak unless challenged in writ jurisdiction. In K.R. Modi v. DDIT, continued retention of seized 

materials without proper orders was quashed.56 

Burden of proof in seizure-related litigation shifts based on context. In tax cases, presumption under 

Section 132(4A) puts the burden on the assessee to prove that seized material does not belong to him or 

that contents are untrue. In criminal prosecution, the burden remains on the state to prove guilt beyond 

reasonable doubt. However, in PMLA proceedings, burden reverses once property is tagged as “proceeds 

of crime” under Section 24. The accused must explain the legal origin of assets. In B. Rama Raju v. Union 

of India, the Court held that reverse burden clauses must be read narrowly and applied fairly.57 

D. Remedies and Recourses 

Article 226 of the Constitution provides a powerful tool for challenging illegal searches and seizures. High 

Courts exercise jurisdiction over matters involving breach of fundamental rights, especially Article 21. An 

assessee, company director, or even a third-party witness may file a writ to quash the search or seek return 

of property. In K.L. Tripathi v. State Bank of India, the Court clarified that procedural fairness is not a 

privilege but a constitutional guarantee.58 Writ petitions are often filed against seizure orders under PMLA, 

Income Tax, FEMA, or GST. In Laljibhai Kanjibhai Mandalia v. PDIT, the High Court criticised the non-

disclosure of “reason to believe” in Income Tax searches, holding that opacity in satisfaction note weakens 

the judicial review and undermines Article 226.59 

Under PMLA, a person may approach the Adjudicating Authority if his property is provisionally attached. 

If attachment is confirmed, an appeal lies to the Appellate Tribunal under Section 26. However, this does 

not bar a person from moving the High Court under Article 226 if gross illegality or abuse of process is 

shown. In Seema Garg v. Union of India, the Court observed that alternate remedies do not bar 

constitutional relief when fundamental rights are at stake.60 Return of seized property is governed by 

statute-specific rules. Under CrPC, Section 451 allows interim custody by court. Section 457 allows return 

 
54 Code of Criminal Procedure, 1973, § 93. 
55 Vijay Madanlal Choudhary v. Union of India, (2022) 10 SCC 74. 
56 K.R. Modi v. DDIT, (2004) 265 ITR 693 (Guj). 
57 B. Rama Raju v. Union of India, (2011) 164 Comp Cas 149 (AP). 
58 K.L. Tripathi v. State Bank of India, AIR 1984 SC 273. 
59 Laljibhai Kanjibhai Mandalia v. Principal Director of Income Tax (Investigation), (2021) 434 ITR 306 (Del). 
60 Seema Garg v. Union of India, 2023 SCC OnLine Del 1984. 
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of property if no case is made. In Sunderbhai Ambalal Desai v. State of Gujarat, the Supreme Court held 

that courts must not allow indefinite retention of property seized unless required for trial.61 

In PMLA and FEMA, retention beyond the prescribed period must be supported by fresh approval. Non-

compliance leads to illegal seizure. In Aslam Merchant v. Competent Authority, the Court ruled that 

continued retention of assets without adjudication violates natural justice and must be set aside.62 In tax 

raids, Section 132B provides for return of money, jewellery or documents not required for assessment. 

However, assessees must often seek relief through writ petitions as administrative remedies lack 

transparency. In M.D. Frozen Foods Exports Pvt. Ltd. v. Union of India, the Supreme Court stated that 

when property is seized without basis, constitutional remedies under Article 226 must be invoked.63 

 

CRITICAL ANALYSIS OF ENFORCEMENT AND ABUSE OF POWER 

A. Overreach and Misuse by Authorities 

Search and seizure powers under economic offence laws have often been exercised arbitrarily. Agencies 

like the ED, Income Tax Department, SFIO and GST intelligence wings have used these powers to conduct 

raids without sufficient justification. In many cases, satisfaction notes are absent or too vague. In Ajit Jain 

v. Union of India, the Court quashed a search operation for lack of “reason to believe,” holding that tax 

officers cannot act on mere rumours or assumptions.64 

Officers sometimes seize entire computer servers, mobile phones, or client data without evaluating 

relevance. This exceeds statutory purpose. In Rakesh Kumar v. Union of India, seizure of mobile phones 

by GST officials without digital forensics, panchnama or justification was struck down as excessive and 

illegal.65 Officers also detain directors or CFOs for hours, compel signatures, or seize original documents 

needed for daily operations. These actions fall outside statutory limits and amount to harassment. There is 

also a lack of internal accountability. Section 132 of the Income Tax Act does not require furnishing 

“reasons to believe” to the assessee. After the 2017 amendment, even courts are denied this unless 

challenged under Article 226. This fosters opacity. In Laljibhai Kanjibhai Mandalia v. PDIT, the Delhi 

High Court questioned this secrecy and directed strict scrutiny of satisfaction records.66 

B. Selective Prosecution and Political Use 

Agencies like ED and CBI have faced repeated allegations of targeting opposition leaders, dissident 

corporates, and whistleblowers. The timing of searches before elections or parliamentary debates often 

raises doubts. In Karti Chidambaram v. ED, the Court acknowledged that although ED has statutory 

powers, the manner and context of use must be weighed carefully to ensure fairness and non-

discrimination.67 

Under PMLA, selective invocation of “proceeds of crime” clauses has been criticised. FIRs are registered 

against one group, while others in similar positions are ignored. In B. Rama Raju v. Union of India, the 

Court observed that prosecutorial discretion must be free from political or economic bias.68 There is no 

clear protocol guiding priority of action. Agencies act swiftly in some high-profile matters while delaying 

 
61 Sunderbhai Ambalal Desai v. State of Gujarat, (2002) 10 SCC 283. 
62 Aslam Merchant v. Competent Authority, (2008) 14 SCC 186. 
63 M.D. Frozen Foods Exports Pvt. Ltd. v. Union of India, (2017) 16 SCC 741. 
64 Ajit Jain v. Union of India, (2000) 242 ITR 302 (Del). 
65 Rakesh Kumar v. Union of India, 2022 SCC OnLine Guj 1963. 
66 Laljibhai Kanjibhai Mandalia v. PDIT, (2021) 434 ITR 306 (Del). 
67 Karti Chidambaram v. Enforcement Directorate, 2018 SCC OnLine Mad 1617. 
68 B. Rama Raju v. Union of India, (2011) 164 Comp Cas 149 (AP). 
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action in cases with severe economic impact. The lack of objective criteria fuels perception of vendetta or 

influence. Judicial orders have reminded authorities that economic offence law is not a weapon for 

reputation damage or political messaging. 

C. Human Rights and Privacy Concerns 

Economic offence enforcement impacts not just financial rights but also privacy, dignity, and liberty. 

Seizure of personal communication devices, emails, financial records, and family documents raises serious 

Article 21 issues. In Justice K.S. Puttaswamy v. Union of India, the right to privacy was declared 

fundamental. The judgment stressed that search and seizure must pass the test of legality, necessity, and 

proportionality.69 Agencies rarely follow digital seizure protocols. Phones are taken without imaging. 

Emails are accessed without hash value preservation. Cloud data is downloaded without metadata records. 

Such actions violate Section 65B of the Indian Evidence Act. In Anvar P.V. v. P.K. Basheer, the Court 

mandated strict compliance with digital evidence requirements.70 

Raids often take place during odd hours. Officers enter homes of accused without gender-specific 

protocols. Family members, including minors and elders, are interrogated. In S. Gopal v. Union of India, 

the High Court condemned such intimidation and directed compliance with fair procedure even in 

financial crime probes.71 Public disclosure of raids through media leaks violates the presumption of 

innocence. Reputation loss is irreversible even if no case is made later. In P.V. Narasimha Rao v. State 

(CBI/SPE), the Court recognised reputational damage as a form of civil harm and warned against misuse 

of investigative publicity.72 

 

TECHNOLOGICAL AND DIGITAL DIMENSIONS 

A. Digital Search and Seizure 

Digital ecosystems have transformed the contours of economic offences. Search and seizure operations 

now extend beyond physical lockers to virtual servers, cloud accounts, enterprise resource planning 

systems, and encrypted file vaults. Email servers host internal conspiracies. Messaging apps carry 

transaction trails. Cloud-based ERPs like Tally, QuickBooks, SAP hold evidence of round-tripping, bogus 

billing, layered fund transfers. In Directorate of Enforcement v. M/S Obulapuram Mining Co. Pvt. Ltd., 

the Court upheld the seizure of ERP server logs and internal emails that directly reflected the laundering 

scheme.73 Officers routinely seize laptops, external hard drives, and clone mobile devices. However, 

indiscriminate seizure without on-spot duplication or chain of custody logs weakens evidentiary value. In 

Rakesh Kumar v. Union of India, the High Court ruled that digital seizures without forensically capturing 

hash values or inventorying contents lack legal sanctity.74 

Data stored across borders complicates jurisdiction. Cloud servers may be hosted outside India but 

accessed here. This raises the issue of extraterritoriality and mutual legal assistance. Agencies use email 

mirror tools, forensic imagers, and data capture systems, yet often skip proper documentation. Courts 

stress that mere possession of devices does not validate the seizure-its evidentiary integrity must be 

maintained from the first byte. 

 
69 Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1. 
70 Anvar P.V. v. P.K. Basheer, (2014) 10 SCC 473. 
71 S. Gopal v. Union of India, (2017) 204 Comp Cas 162 (Mad). 
72 P.V. Narasimha Rao v. State (CBI/SPE), (1998) 4 SCC 626. 
73 Directorate of Enforcement v. M/S Obulapuram Mining Co. Pvt. Ltd., 2017 SCC OnLine Del 13023. 
74 Rakesh Kumar v. Union of India, 2022 SCC OnLine Guj 1963. 
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B. IT Act, 2000 Provisions 

Section 69B of the Information Technology Act, 2000 empowers designated officers to monitor, intercept 

or decrypt information stored or transmitted through computer resources in the interest of sovereignty, 

integrity, defence, public order, or to prevent incitement to any offence. The provision is frequently 

invoked in economic offence probes when suspects use encrypted communication channels, secure cloud 

vaults, or anonymised browsing to obscure illicit transactions.75 

The rules under the Information Technology (Procedure and Safeguards for Monitoring and Collecting 

Traffic Data or Information) Rules, 2009 require written authorisation, reasoned orders, and maintenance 

of audit trails. But in practice, investigators often demand decryption passwords from accused without 

legal orders. In Justice K.S. Puttaswamy v. Union of India, the Supreme Court held that compelling digital 

access without lawful procedure amounts to invasion of privacy and violates Article 21.76 

Refusal to comply with decryption orders can attract penalties under Section 69A and 72 of the Act. 

However, courts have warned against using these sections as coercive threats. In Suresh Kumar v. CBI, 

the Delhi High Court observed that enforcement must obtain court orders before demanding access to 

private encrypted files stored on personal servers or cloud applications.77 Digital evidence obtained 

through unauthorised access is not automatically admissible. It must pass the tests of relevancy and 

authenticity. Section 65B of the Indian Evidence Act mandates certification of electronic records. In Anvar 

P.V. v. P.K. Basheer, the Court ruled that even accurate digital evidence is inadmissible unless proper 

certification accompanies it.78 

C. Role of Digital Forensics 

Digital forensics plays a critical role in modern economic offence investigations. It involves imaging of 

devices, carving out deleted files, decrypting contents, retrieving logs, tracking IP histories, and preserving 

metadata trails. Forensic audit reports assist in tracing fund flow, identifying shell entities, and linking 

fake invoices with bank entries. These reports become crucial in proving intent and establishing links 

between assets and unlawful proceeds. Hash-value preservation is central to maintaining evidentiary 

chain. Each device or file seized must be cloned using forensic tools and assigned a unique hash signature. 

Any alteration or mismatch renders the evidence questionable. In State v. Navjot Sandhu, the Court 

recognised the evidentiary importance of digital integrity though it predated full acceptance of 65B 

certification regime.79 

Agencies like SFIO, ED, DRI, and CBI increasingly rely on digital forensic labs. Yet, many raids still take 

place without certified forensic experts on site. Seizures are made without live imaging. Backdated 

forensics are used to cover procedural lapses. In Vinod Solanki v. Union of India, the Supreme Court 

observed that while digital documents can be seized, evidentiary sanctity depends on whether correct 

methodology was followed.80 Use of forensic audit reports must also comply with fair trial norms. Reports 

prepared without confronting the accused or examining original systems may violate the right to defence. 

Courts now require forensic reports to be accompanied by detailed logs, certification, and, where possible, 

expert testimony. 

 
75 Information Technology Act, 2000, § 69B. 
76 Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1. 
77 Suresh Kumar v. CBI, 2023 SCC OnLine Del 1741. 
78 Anvar P.V. v. P.K. Basheer, (2014) 10 SCC 473. 
79 State v. Navjot Sandhu, (2005) 11 SCC 600. 
80 Vinod Solanki v. Union of India, (2009) 233 ELT 157 (SC). 
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COMPARATIVE PERSPECTIVES 

A. United States 

The Fourth Amendment of the U.S. Constitution protects individuals from “unreasonable searches and 

seizures.” Law enforcement and regulatory agencies must obtain a warrant based on probable cause before 

accessing private property or data. This protection is central to economic offence investigations, 

particularly those involving digital and financial data. The Internal Revenue Service (IRS), when 

investigating tax evasion or fraud, must follow clear procedures. IRS agents must obtain a search warrant 

issued by a U.S. Magistrate Judge under Rule 41 of the Federal Rules of Criminal Procedure. In United 

States v. Chadwick, the Supreme Court emphasized that warrantless searches violate constitutional privacy 

unless justified by exigent circumstances.81 

The IRS has published its own Search Warrant Handbook which requires digital imaging, minimization 

procedures, proper inventory, and chain-of-custody protocols. Emails and cloud-stored data must be 

obtained through warrants under the Stored Communications Act. Any deviation leads to suppression of 

evidence under the exclusionary rule. The U.S. Department of Justice also mandates the use of independent 

“filter teams” to review seized documents for privileged content. This ensures that seizure does not violate 

attorney-client confidentiality. These frameworks collectively uphold procedural fairness and judicial 

oversight during financial crime investigations. 

B. United Kingdom 

The SFO, established under the Criminal Justice Act, 1987, is the principal agency for investigating and 

prosecuting complex financial crimes in the UK. It operates under a dual mandate-both investigative and 

prosecutorial. Section 2 of the Act authorises SFO officers to compel production of documents, conduct 

interviews, and execute search warrants approved by a circuit judge. SFO must apply to a judge for 

warrant-based searches. In R v. Director of the Serious Fraud Office, ex parte Smith, the House of Lords 

upheld the necessity of judicial scrutiny before permitting home or office searches in fraud cases.82 

The Financial Conduct Authority (FCA) also holds investigatory powers under the Financial Services and 

Markets Act, 2000. Section 176 enables search and seizure with judicial approval. FCA also regulates 

financial service providers, which allows it to access records without a warrant in some civil 

investigations. However, compelled information cannot be used in criminal prosecutions without 

safeguards. The UK also adopts the PACE Code B guidelines, which regulate search, seizure, and 

detention of materials. Officers must prepare contemporaneous records and respect data minimization. 

The UK Information Commissioner enforces these codes to ensure privacy compliance. 

C. European Union 

The General Data Protection Regulation (GDPR) governs data protection and privacy across EU member 

states. Article 5 of the GDPR mandates that personal data must be processed lawfully, fairly, and 

transparently. When enforcement agencies conduct digital seizure or data access, they must justify 

proportionality and necessity under Article 6(1)(e)-which permits processing for performance of a public 

task. 

In Digital Rights Ireland Ltd v. Minister for Communications, Case C-293/12, the Court of Justice of the 

European Union (CJEU) invalidated blanket data retention laws for violating privacy and data 

 
81 United States v. Chadwick, 433 U.S. 1 (1977). 
82 R v. Director of the Serious Fraud Office, ex parte Smith, [1993] AC 1 (HL). 
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minimization principles.83 This judgment is frequently cited to prevent excessive seizure of digital 

information in economic offences. 

EU enforcement bodies must perform data impact assessments before engaging in large-scale seizure of 

digital records. Redacted disclosure, targeted extraction, and anonymisation are preferred methods. Failure 

to comply may trigger penalties under Articles 83 and 84 of the GDPR. The European Data Protection 

Board (EDPB) also released specific guidelines for access to digital evidence during criminal 

investigations. These require strict adherence to purpose limitation, role-based access, and retention period 

controls. EU’s legal position mandates a privacy-first approach to digital seizure. 

D. International Cooperation 

Cross-border economic offences demand legal and procedural cooperation between jurisdictions. Mutual 

Legal Assistance Treaties (MLATs) serve as formal channels for such cooperation. India has signed 

MLATs with over 40 countries, including the US, UK, Switzerland, and Singapore. These treaties permit 

coordinated search, seizure, service of documents, and extradition of financial offenders. Requests under 

MLATs must follow the procedure outlined by the Ministry of Home Affairs, and must include case 

summary, evidentiary requirements, and judicial approval. In Enforcement Directorate v. Hasan Ali Khan, 

the Bombay High Court upheld the role of MLATs in executing foreign seizures and sharing financial 

intelligence.84 

The Financial Action Task Force (FATF), through its 40 Recommendations, mandates international 

cooperation to trace, freeze, and confiscate proceeds of crime. Recommendation 37 directs mutual legal 

assistance in seizure-related matters. India, being an FATF-compliant jurisdiction, must implement 

seizure-friendly procedures while respecting fundamental rights. The United Nations Office on Drugs and 

Crime (UNODC) also facilitates cooperation through its Model Law on Mutual Assistance and Digital 

Evidence Guidelines. These instruments promote harmonisation of search and seizure frameworks across 

borders, especially for digital data stored in cloud servers. 

 

JUDICIAL PRONOUNCEMENTS 

A. Landmark Indian Cases 

1. Pooran Mal v. Director of Inspection 

The Supreme Court in Pooran Mal v. Director of Inspection (1974) ruled that evidence collected through 

illegal search is not inadmissible per se. The Court observed that the Indian Constitution does not contain 

an express exclusionary clause like the U.S. Fourth Amendment. Thus, even if a search violates statutory 

procedure, the evidence can be used, provided it is relevant. This ruling still governs evidentiary 

admissibility in economic offence prosecutions involving improperly obtained material.85 The Court 

distinguished between illegality of search and admissibility of evidence. It clarified that exclusion is not 

automatic unless fundamental rights under Articles 20(3) or 21 are violated. This approach affirms 

prosecutorial advantage but raises concern about incentivizing procedural abuse. The dissent, although 

muted, warned of potential erosion of privacy rights and procedural discipline. 

2. Directorate of Revenue Intelligence v. Mohammed Nisar Holia 

In DRI v. Mohammed Nisar Holia (2008), the Supreme Court cautioned that statutory power must not be 

exercised in an arbitrary manner. The case involved unauthorised interception and seizure by customs 

 
83 Digital Rights Ireland Ltd v. Minister for Communications, Case C-293/12, CJEU (2014). 
84 Enforcement Directorate v. Hasan Ali Khan, 2011 SCC OnLine Bom 217. 
85 Pooran Mal v. Director of Inspection, (1974) 1 SCC 345. 
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officers. The Court emphasized adherence to procedural safeguards under the Customs Act and the 

Constitution. The Court reiterated that a balance must be maintained between national interest and 

individual liberty. Authorities must act within legal confines. Power to seize does not override due process. 

Seizure must be accompanied by reasons and objective satisfaction. The doctrine of proportionality, 

though not named directly, underpinned the verdict.86 The judgment reinforced that law enforcement 

officers are bound by constitutional norms even while investigating financial or customs offences. Any 

infringement of privacy must be justified by compelling reasons and satisfy the “least intrusive means” 

standard. 

B. Emerging Doctrines 

1. Reason to Believe vs. Reason to Suspect 

Indian courts have consistently examined the threshold for initiating search and seizure. “Reason to 

believe” requires existence of material, not mere suspicion. The Income Tax Act, FEMA, and PMLA 

demand this higher standard before search can be authorised. 

In Ajit Jain v. Union of India (2000), the Delhi High Court held that vague and generalised information 

cannot constitute a valid “reason to believe” under Section 132 of the Income Tax Act. The Court held that 

belief must be founded on tangible evidence and not conjecture.87 The presence of such material must be 

recorded in writing and form part of the satisfaction note. On the other hand, “reason to suspect” is a 

weaker standard and often invoked under criminal law (e.g., under CrPC Sections 93 or 165). However, 

for economic offences which involve financial data, privileged communication and third-party rights, the 

bar of “reason to believe” is more appropriate. Judicial insistence on this doctrinal distinction strengthens 

procedural integrity and prevents speculative intrusions into businesses or private homes. Still, 

enforcement agencies blur the lines to obtain ex parte approvals from magistrates. 

2. Proportionality and Necessity in Economic Crimes Enforcement 

The doctrine of proportionality, deeply entrenched in Article 21 jurisprudence post-Maneka Gandhi v. 

Union of India, has now permeated economic offence jurisprudence. Enforcement actions like raids, 

digital seizures, and bank account freezes must be proportionate to the alleged offence and minimally 

intrusive. 

In Canara Bank v. Union of India (2004), the Supreme Court applied the proportionality test to financial 

inspections. It held that any intrusion into economic privacy must be reasonable and backed by statute. 

The case invalidated arbitrary bank inspection powers that lacked safeguards.88 Similarly, K.S. 

Puttaswamy v. Union of India (2017) laid down a three-part test-legality, necessity, and proportionality-

for privacy intrusions. While not specific to economic offences, the ruling now binds all actions involving 

data seizure and surveillance. 

 

POLICY CHALLENGES AND REFORM RECOMMENDATIONS 

Inadequate statutory clarity across statutes like PMLA, FEMA, and Income Tax Act leads to overlapping 

jurisdiction. Agencies often act without coordination. Multiplicity creates procedural confusion and delays 

compliance. Statutory harmonization is urgently needed.89 Lack of prior judicial authorization for digital 

seizures threatens privacy. Present regime does not mandate warrants for forensic duplication or remote 

 
86 Directorate of Revenue Intelligence v. Mohammed Nisar Holia, (2008) 2 SCC 370. 
87 Ajit Jain v. Union of India, (2000) 242 ITR 302 (Del). 
88 Canara Bank v. Union of India, (2004) 7 SCC 361. 
89 Income Tax Act, §§ 132, 133A. 
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access. Regulatory vacuum under IT Act for encrypted data allows discretionary intrusion. Judicial 

oversight must be institutionalized.90 

Insufficient training in handling digital evidence compromises evidentiary integrity. Forensic chain-of-

custody breaks remain frequent. Investigators often rely on private vendors without standardized 

protocols. Central digital forensic training framework is needed across agencies. Ambiguity in interpreting 

“reason to believe” results in arbitrary search authorizations. Statutory thresholds should be codified with 

objective parameters. Recording of satisfaction note must be mandatory and reviewable by magistrates.91 

Proportionality principle is underused. Routine seizures of entire server farms or freezing of all accounts 

exceed scope of allegations. A “graded seizure protocol” should be introduced. It must balance revenue 

interests with operational continuity of businesses. Data privacy and financial confidentiality are routinely 

compromised in tax raids and ED actions. Cross-border seizures involving foreign cloud servers lack 

diplomatic channels. India must frame a clear legal framework on digital extraterritorial seizures 

consistent with MLAT and GDPR norms.92 

 

CONCLUSION 

Survey and seizure powers have become indispensable tools in the fight against economic crime. Statutory 

authorizations remain wide but judicial interpretations try to draw contours. Balancing investigatory needs 

with procedural fairness remains difficult. The threshold of “reason to believe” cannot be diluted to mere 

suspicion. Evidence collected without legal sanction has grave constitutional implications. Agencies must 

adhere to proportionality. Seizing everything dilutes focus and burdens courts.93 Digital search has 

amplified complexities. Emails, servers, remote logins are often accessed without real-time judicial 

scrutiny. Data is vulnerable to tampering. Forensic discipline is missing in most raids. Lack of a uniform 

seizure protocol for cloud assets leaves agencies confused. India needs to regulate digital seizures with a 

rights-based lens.94 

Comparative jurisdictions offer caution and insight. Fourth Amendment jurisprudence in the US and 

proportionality under EU GDPR norms highlight civil liberties. UK’s SFO and FCA models reflect clear 

internal checks and accountability. India can learn from them without compromising sovereign 

enforcement prerogatives. FATF frameworks and MLAT regimes remain underutilised. Courts have begun 

evolving doctrines for economic offences. “Reason to believe” is being examined against necessity and 

proportionality. But lack of binding precedent causes divergence. Statutory reforms must codify 

interpretive standards. Agency manuals need to embed judicial discipline.95 

Seizures must not become instruments of harassment or extortion. Institutions must build trust. The state 

must not act as an aggressor but as a constitutional investigator. Reforming search powers is not weakening 

them. It is about making them precise, humane, and constitutionally compliant.96 Transparency, digital 

integrity, accountability, and post-seizure remedies must drive the future of survey and seizure law. 

Investigative powers must walk hand-in-hand with legal restraint. Economic offences demand strength 

but not at the cost of liberty. 

 
90 Information Technology Act, § 69B. 
91 Ajit Jain v. Union of India, (2000) 242 ITR 302 (Del). 
92 General Data Protection Regulation, Regulation (EU) 2016/679. 
93 Income Tax Act, § 132. 
94 Pooran Mal v. Director of Inspection, (1974) 1 SCC 345. 
95 Information Technology Act, § 69B. 
96 FATF Recommendations, Financial Action Task Force, 2023. 
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