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Abstract

Custodial violence remains a grave violation of human rights and poses a serious challenge to the rule of
law across jurisdictions. It undermines the fundamental principles of dignity, fairness, and accountability
that form the backbone of any democratic legal system. This study undertakes a comparative analysis of
custodial safeguards in India, the United States, and the United Kingdom, highlighting both the strengths
and limitations of their respective frameworks.

In India, custodial safeguards largely derive from constitutional protections under Articles 20 and 21,
reinforced through judicial pronouncements such as D.K. Basu v. State of West Bengal. The Supreme
Court laid down detailed guidelines to prevent custodial abuse, including requirements for arrest
procedures, medical examinations, and legal representation. However, despite these safeguards,
implementation remains inconsistent due to weak enforcement mechanisms and lack of accountability.
In contrast, the United States emphasizes constitutional protections through landmark rulings such as
Miranda v. Arizona, which ensures the right against self-incrimination and mandates informing detainees
of their rights. The American system relies heavily on judicial enforcement and exclusionary rules to deter
violations.

The United Kingdom adopts a more structured statutory approach under Police and Criminal Evidence
Act 1984, which provides detailed procedural safeguards, including custody records, legal access, and
independent oversight mechanisms.

The study reveals that while all three jurisdictions recognize the importance of custodial safeguards, their
effectiveness depends on enforcement, transparency, and institutional accountability. India, in particular,
must strengthen implementation mechanisms, ensure independent investigations, and adopt best practices
from comparative jurisdictions to effectively combat custodial violence and uphold human rights.
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1. Introduction

Custodial violence, encompassing torture, inhuman or degrading treatment, and other forms of abuse
inflicted upon individuals in state custody, represents one of the gravest violations of human rights and a
direct assault on the principles of constitutional governance and the rule of law. It arises when law
enforcement authorities, entrusted with the duty of maintaining order and administering justice, exceed
their legal mandate and subject detainees to physical coercion, psychological pressure, or other forms of
ill-treatment. Such acts not only undermine individual dignity but also erode public confidence in the
criminal justice system.?

In democratic societies, the legitimacy of state power is contingent upon its exercise within the framework
of law. However, custodial violence continues to persist across jurisdictions, including India, despite the
existence of constitutional guarantees and procedural safeguards. The Indian legal system, for instance,
recognizes the right to life and personal liberty as a fundamental right, which has been judicially
interpreted to include protection against torture and custodial abuse. 4 Nevertheless, the gap between legal
provisions and their effective implementation remains a matter of serious concern.

The concept of custodial safeguards is rooted in the necessity to balance state authority with individual
rights. These safeguards include procedural protections such as the right to be informed of the grounds of
arrest, access to legal counsel, medical examination, and prompt production before a magistrate. They are
designed to prevent arbitrary detention and ensure transparency and accountability in police conduct.

A comparative analysis of custodial safeguards in India, the United Kingdom, and the United States offers
valuable insights into how different legal systems address the issue of custodial abuse. While India relies
significantly on constitutional provisions and judicial pronouncements such as D.K. Basu v. State of West
Bengal, the United Kingdom has developed a comprehensive statutory framework under the Police and
Criminal Evidence Act 1984. In contrast, the United States emphasizes constitutional protections
reinforced through landmark judicial decisions such as Miranda v. Arizona.’

This comparative perspective not only highlights the strengths and weaknesses of each system but also
provides a foundation for suggesting reforms aimed at strengthening custodial justice and ensuring the
protection of human dignity.

2. Concept and Nature of Custodial Safeguards

Custodial safeguards constitute a set of legal and procedural protections aimed at ensuring that individuals
deprived of their liberty are treated in accordance with the law and are not subjected to abuse, coercion,
or arbitrary state action. These safeguards operate as essential checks on the exercise of police powers,
recognizing that custody creates a situation of inherent vulnerability where the detainee is entirely
dependent on the authorities for the protection of their fundamental rights.®

At the core of custodial safeguards lies the right to legal counsel, which enables an accused person to
consult and be defended by a lawyer of their choice. This right serves as a critical barrier against coercive

3 Universal Declaration of Human Rights art. 5 (1948); International Covenant on Civil and Political Rights art. 7 (1966).
* Maneka Gandhi v. Union of India, (1978) 1 SCC 248 (India).

5 D.K. Basu v. State of West Bengal, (1997) 1 SCC 416 (India); Miranda v. Arizona, 384 U.S. 436 (1966).

® International Covenant on Civil and Political Rights art. 9, Dec. 16, 1966, 999 UN.T.S. 171.
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interrogation practices and ensures that the accused is aware of their legal entitlements.” Equally
significant is the protection against self-incrimination, which prohibits compelling an individual to testify
against themselves and guards against forced confessions obtained through torture or intimidation.®
Another vital safeguard is the requirement of medical examination, both at the time of arrest and during
detention. This measure is intended to detect and document any physical injuries, thereby discouraging
custodial abuse and providing evidence in cases of alleged violence. Additionally, the mandate of
production before a magistrate within a stipulated period, typically within 24 hours, ensures judicial
oversight over police actions and prevents unlawful or prolonged detention.’

The documentation of arrest, including preparation of an arrest memo and maintenance of custody
records, enhances transparency and accountability in the criminal justice process. Proper documentation
acts as a safeguard against illegal detention and helps trace responsibility in cases of misconduct.

These custodial safeguards are fundamentally rooted in the principle of human dignity, which forms the
cornerstone of modern human rights jurisprudence. International instruments such as the United Nations
Convention Against Torture (UNCAT) explicitly prohibit torture and obligate states to adopt effective
measures to prevent cruel, inhuman, or degrading treatment.'°Thus, custodial safeguards are not merely
procedural formalities but indispensable mechanisms for upholding the rule of law and protecting
individual rights in a democratic society.

3. Custodial Safeguards in India

3.1 Constitutional Framework

In India, custodial safeguards are primarily derived from the Constitution, which guarantees fundamental
rights aimed at protecting individuals against arbitrary state action and abuse of power. Among these,
Article 20(3) provides protection against self-incrimination by ensuring that no person accused of an
offence shall be compelled to be a witness against themselves. This safeguard is crucial in preventing
coercive interrogation techniques and forced confessions, which are often associated with custodial
violence.!!

Article 21, which guarantees the right to life and personal liberty, forms the cornerstone of custodial
protections in India. The Supreme Court, through judicial interpretation, has expanded the scope of this
provision to include the right to live with human dignity and protection against torture, cruel, inhuman,
or degrading treatment.'?
for safeguarding the rights of individuals in custody.

Further, Article 22 provides procedural safeguards against arbitrary arrest and detention. It ensures that
an arrested person is informed of the grounds of arrest, has the right to consult and be defended by a legal

This expansive interpretation has transformed Article 21 into a powerful tool

7 INDIA CONSTITUTION. article. 22(1).

8 INDIA CONST. art. 20(3); Nandini Satpathy v. P.L. Dani, (1978) 2 SCC 424 (India).

% Code of Criminal Procedure, 1973, sec 57 (India).

10 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment art. 2, Dec. 10, 1984, 1465
UN.T.S. 85.

"' INDIA CONST. art. 20(3); Nandini Satpathy v. P.L. Dani, (1978) 2 SCC 424 (India).

12 Maneka Gandhi v. Union of India, (1978) 1 SCC 248 (India); Sunil Batra v. Delhi Administration, (1978) 4 SCC 494 (India).
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practitioner of their choice, and must be produced before a magistrate within 24 hours of arrest.'* These
provisions are designed to introduce judicial oversight and prevent misuse of police powers.
Collectively, these constitutional safeguards establish a framework that seeks to balance state authority
with individual liberty, reinforcing the rule of law and protecting citizens from custodial abuse.

3.2 Statutory Framework

In addition to constitutional protections, custodial safeguards in India are reinforced through statutory
provisions, primarily under the Code of Criminal Procedure, 1973 (CrPC). Section 41 of the CrPC lays
down conditions for lawful arrest, emphasizing that arrest should not be made arbitrarily and must be
justified by necessity. This provision seeks to curb misuse of police powers and prevent unnecessary
detention.'*

Section 50 mandates that the arrested person must be informed of the grounds of arrest and their right to
bail, thereby ensuring transparency and enabling the detainee to exercise their legal rights effectively.?
Further, Section 54 provides for the medical examination of the accused, which acts as an important
safeguard against custodial violence by documenting any injuries and discouraging abuse during
detention.Additionally, the Bharatiya Nyaya Sanhita contains provisions penalizing acts such as causing
hurt, grievous hurt, and wrongful confinement by public officials, thereby imposing criminal liability on
erring authorities.

3.3 Judicial Safeguards

The Indian judiciary has played a proactive role in strengthening custodial safeguards through landmark
judgments. In D.K. Basu v. State of West Bengal, the Supreme Court laid down comprehensive guidelines
to prevent custodial abuse. These include the preparation of an arrest memo, informing a friend or relative
of the detainee, conducting periodic medical examinations, and ensuring production before a magistrate
within 24 hours."

Similarly, in Joginder Kumar v. State of UP, the Court held that arrest should not be made routinely and
must be based on reasonable justification, thereby reinforcing the principle that personal liberty cannot
be curtailed arbitrarily. !¢

3.4 Role of Oversight Bodies

Institutional oversight plays a crucial role in ensuring accountability for custodial violence. The National
Human Rights Commission (NHRC) is the w#@,, body responsible for monitoring human rights violations,

including custodial deaths. It requires that all custodial deaths be reported within 24 hours and has issued
guidelines for conducting independent inquiries'!”. The NHRC also recommends compensation and
disciplinary action in appropriate cases, thereby acting as a deterrent against abuse of authority.

3.5 Challenges in India

Despite the existence of constitutional, statutory, and judicial safeguards, several challenges hinder their
effective implementation in India. There is a persistent problem of poor enforcement, with many
safeguards remaining confined to paper. Police accountability mechanisms are often weak, leading to

13 INDIA CONST. art. 22(1)- (2).

1% Code of Criminal Procedure, 1973, sec41 (India).

'S D.K. Basu v. State of West Bengal, (1997) 1 SCC 416 (India).

16 Joginder Kumar v. State of U.P., (1994) 4 SCC 260 (India).

'7 National Human Rights Commission, Guidelines on Custodial Death/Rape (India).
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impunity for custodial abuse. Additionally, custodial violence is significantly underreported due to fear
of retaliation and lack of awareness among detainees.

Another major concern is the absence of a dedicated anti-torture legislation, despite India being a
signatory to international conventions. This legislative gap limits the effectiveness of existing safeguards
and underscores the need for comprehensive legal reform to address custodial violence in a systematic
manner.

4. Custodial Safeguards in the United Kingdom

4.1 Police and Criminal Evidence Act 1984 (PACE)

The United Kingdom has developed a comprehensive and structured legal framework governing custodial
safeguards through the Police and Criminal Evidence Act 1984 (PACE). This statute regulates police
powers relating to arrest, detention, interrogation, and evidence collection, while simultaneously ensuring
the protection of detainees’ rights.'®PACE provides several key safeguards. The right to legal advice
ensures that detainees may consult a solicitor privately at any time, thereby preventing coercive
interrogation.” The right to inform a third party of one’s arrest allows detainees to notify a friend or
relative, promoting transparency and reducing the risk of incommunicado detention.® Additionally, the
maintenance of custody records ensures that all aspects of detention—such as time of arrest, questioning,
and treatment—are documented, which enhances accountability. Furthermore, PACE imposes strict limits
on the duration of detention, generally requiring that detainees be charged or released within a specified
time frame, subject to judicial authorization for extension. These provisions collectively ensure that
detention is neither arbitrary nor excessive.

4.2 Codes of Practice

PACE is supplemented by detailed Codes of Practice, which provide operational guidelines for police
officers. These codes outline procedures for arrest, search, interrogation, and detention, ensuring that
police conduct adheres to principles of fairness, necessity, and proportionality!® The Codes are legally
enforceable, and non-compliance may result in exclusion of evidence or disciplinary action, thereby
reinforcing accountability.

4.3 Oversight Mechanisms

The UK system is further strengthened by robust oversight mechanisms. The Independent Office for
Police Conduct (IOPC) is responsible for investigating complaints against police officers and ensuring
impartial scrutiny of misconduct.?’Additionally, the custody visitors scheme, operated by independent
volunteers, allows unannounced visits to police stations to check on detainees’ welfare and the conditions
of custody.!°These mechanisms promote transparency and public confidence in the system.

4.4 Strengths of the UK System

The UK model is widely regarded as effective due to its strong statutory foundation, clear procedural
guidelines, and independent oversight structures. The combination of PACE, enforceable Codes of
Practice, and external monitoring ensures a high level of compliance with custodial safeguards.

18 police and Criminal Evidence Act 1984, c. 60 (UK).
19 PACE Code C, supra note 4.

20 Independent Office for Police Conduct, Statutory Guidance (UK). ° Police
Reform Act 2002, c. 30 (UK).
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Consequently, the UK system demonstrates how a well-integrated legal and institutional framework can
significantly reduce the risk of custodial abuse and uphold human rights standards.

5. Custodial Safeguards in the United States

5.1 Constitutional Protections

In the United States, custodial safeguards are primarily rooted in constitutional guarantees, particularly
the Fifth Amendment and the Fourteenth Amendment. The Fifth Amendment protects individuals against
self-incrimination, ensuring that no person “shall be compelled in any criminal case to be a witness against
himself.” ! This provision is central to preventing coercive interrogation practices and forced confessions
during custody. The Fourteenth Amendment further strengthens custodial safeguards by guaranteeing due
process of law, which requires that state actions affecting life, liberty, or property must be fair, reasonable,
and just.?? Through judicial interpretation, the due process clause has been used to prohibit custodial
torture and ensure humane treatment of detainees.

5.2 Miranda Rights

A significant development in custodial safeguards occurred with the landmark decision in Miranda v.
Arizona, where the U.S. Supreme Court held that individuals in custody must be informed of certain
fundamental rights prior to interrogation.?* These include the right to remain silent and the right to consult
an attorney, as well as the warning that anything said may be used as evidence in court. The purpose of
these “Miranda warnings” is to safeguard the privilege against self-incrimination and ensure that any
statement made by the accused is voluntary. Failure to provide these warnings renders any confession or
statement inadmissible in court, thereby discouraging coercive practices by law enforcement.

5.3 Exclusionary Rule

Another key safeguard in the U.S. system is the exclusionary rule, which mandates that evidence obtained
in violation of constitutional rights is inadmissible in criminal proceedings. This doctrine serves as a
powerful deterrent against unlawful police conduct, as it removes the incentive to obtain evidence through
illegal means such as coercion or unauthorized searches.

5.4 Challenges in the United States

Despite robust legal protections, the United States continues to face significant challenges in addressing
custodial abuse. Incidents of police brutality have raised serious concerns about excessive use of force,
particularly during arrests and detention. Additionally, issues of racial bias and discrimination persist,
disproportionately affecting minority communities. Furthermore, the inconsistent enforcement of
safeguards across different states and jurisdictions weakens the overall effectiveness of these protections.
Thus, while the U.S. framework provides strong constitutional and judicial safeguards, their practical
implementation remains uneven, highlighting the need for continued reforms and oversight.

6. Comparative Analysis

Aspect India UK USA

2L U.S. CONST. amend. V.
22 U.S. CONST. amend. XIV.
2 Miranda v. Arizona, 384 U.S. 436 (1966).
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Legal Constitutional + Strong statutory Constitutional +
Framework Judicial (PACE) Case law
Enforcement Weak Strong Moderate
Oversight NHRC Independent bodies Judicial remedies
Accountability Limited High Medium
Observations

UK has the most structured system

USA relies on judicial remedies

India suffers from implementation gaps

7. Challenges

7.1 India

Despite a well-developed constitutional and judicial framework, India continues to face significant
challenges in effectively preventing custodial violence. One of the primary issues is the lack of
enforcement of existing safeguards. Although guidelines laid down in D.K. Basu v. State of West Bengal
are binding, their implementation at the ground level remains inconsistent.”* Another major concern is
police impunity, where law enforcement officials often escape accountability due to weak disciplinary
mechanisms and procedural delays in prosecution. The requirement of prior sanction for prosecuting
public officials further complicates the process and discourages victims from seeking
justice.”Additionally, there is a persistent delay in the administration of justice, which undermines
deterrence and reduces public confidence in the legal system. Cases involving custodial violence often
take years to resolve, during which evidence may be lost, or witnesses may become reluctant to testify.
7.2 United Kingdom

While the United Kingdom has a robust legal framework under the Police and Criminal

Evidence Act 1984, challenges still exist in the form of occasional misuse of police powers.

Instances of excessive detention, improper search procedures, or failure to comply with

Codes of Practice have been reported.?°Although oversight mechanisms such as the Independent Office
for Police Conduct provide avenues for redress, concerns remain regarding the effectiveness and
timeliness of investigations. Nonetheless, compared to other jurisdictions, the UK maintains relatively
higher standards of accountability.

7.3 United States

In the United States, custodial safeguards are constitutionally entrenched, yet systemic issues persist. One
of the most pressing concerns is systemic discrimination, particularly along racial lines, which affects
arrest rates, custodial treatment, and outcomes in the criminal justice system.?’Furthermore, the issue of
excessive use of force by law enforcement agencies has attracted widespread criticism. Despite safeguards

24 D.K. Basu v. State of West Bengal, (1997) 1 SCC 416 (India).
2 Code of Criminal Procedure, 1973, sec 197 (India).
26 police and Criminal Evidence Act 1984, ¢. 60 (UK), see also PACE Codes of Practice.

27 Michelle Alexander, The New Jim Crow: Mass Incarceration in the Age of Colorblindness (2010).
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such as the exclusionary rule and Miranda rights, incidents of police brutality continue to occur, raising
questions about the effectiveness of enforcement mechanisms.

These challenges highlight that even well-developed legal frameworks require continuous monitoring,
reform, and institutional accountability to ensure the protection of human rights.

Suggestions and Reforms

Recommendations for India

e To effectively address custodial violence, India must undertake comprehensive legal and institutional
reforms. A primary requirement is the enactment of a specific antitorture legislation. Despite being a
signatory to international instruments such as the Convention Against Torture, India lacks a dedicated
domestic law criminalizing torture. The introduction of such legislation would clearly define custodial
torture, prescribe stringent penalties, and ensure compliance with international human rights
standards.”

e Another crucial reform is the strengthening of police accountability mechanisms. This includes
establishing independent police complaints authorities, ensuring prompt disciplinary action against
erring officials, and reducing procedural barriers such as prior sanction requirements for prosecution.
Enhanced accountability would act as a deterrent against abuse of power.?

e India can also benefit from adopting UK-style custody monitoring systems, such as independent
custody visitors who conduct unannounced inspections of police stations. This would promote
transparency and ensure that detainees’ rights are respected at all stages of custody.

e Further, there is an urgent need to ensure strict compliance with judicial guidelines, particularly those
laid down in D.K. Basu v. State of West Bengal. These guidelines must be implemented uniformly
across all states, with mechanisms for regular monitoring and penalties for non-compliance.

General Recommendations

e At a broader level, several general reforms can strengthen custodial safeguards across jurisdictions.
The use of CCTV cameras and body-worn cameras in police stations and during arrests can
significantly enhance transparency and deter misconduct. The Supreme Court has recognized the
importance of such technological measures in preventing custodial abuse.

e Additionally, human rights training for police personnel is essential to inculcate respect for
constitutional values and promote non-coercive methods of investigation. Training programs should
emphasize the prohibition of torture and the importance of safeguarding detainees’ dignity, in line
with international standards.*

e Finally, the establishment of independent investigation mechanisms 1is critical to ensure impartial
inquiry into allegations of custodial violence. Investigations conducted by independent bodies, rather

28 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10,
1984, 1465 U.N.T.S. 85.

29 Code of Criminal Procedure, 1973, sec197 (India).

30 Convention Against Torture, supra note 1, art. 10.
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than the police themselves, enhance credibility and public trust in the justice system. Oversight
institutions such as human rights commissions can play a vital role in this regard.>!

e These reforms, if effectively implemented, can significantly reduce custodial violence and strengthen
the rule of law.

Conclusion
Custodial safeguards constitute a fundamental component of any democratic legal system, as they serve
to protect individuals from abuse of state power and uphold the principles of

human dignity and the rule of law. The comparative analysis of India, the United Kingdom,
and the United States reveals that while each jurisdiction has developed legal mechanisms to address
custodial violence, their effectiveness largely depends on the strength of enforcement, institutional
accountability, and practical implementation.
The United Kingdom, through the Police and Criminal Evidence Act 1984, exemplifies a robust statutory
framework complemented by detailed procedural codes and independent oversight bodies. This integrated
approach ensures transparency and significantly reduces the scope for custodial abuse. In contrast, the
United States relies heavily on constitutional protections and judicial doctrines, particularly as established
in Miranda v. Arizona, which emphasize procedural fairness and protect individuals against self-
incrimination. However, challenges such as excessive use of force and systemic discrimination continue
to affect its effectiveness.
India, despite having strong constitutional guarantees and judicial safeguards, notably through D.K. Basu
v. State of West Bengal, faces significant challenges in implementation.
The gap between legal provisions and their enforcement remains a critical issue, exacerbated by weak
accountability mechanisms and the absence of a comprehensive anti-torture law.
Therefore, it is imperative for India to strengthen enforcement mechanisms, enhance police accountability,
and adopt best practices from comparative jurisdictions. By doing so, it can
ensure that custodial safeguards are not merely theoretical protections but effective tools for securing
justice, preserving human rights, and reinforcing public confidence in the criminal justice system.
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