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ABSTRACT

Money laundering is a major global challenge disrupting the stability of financial systems and supporting
the existence of numerous kinds of organized crimes and corruption as well as other criminal economic
operations. To deal with this increasing issue, India passed the Prevention of Money Laundering Act, 2002
(PMLA) which offers an adequate legal basis on how to prevent the laundering of funds acquired as a
result of criminal offences and also provisions on how to seize such illegal funds. The main agency that
acts upon the provisions of the Act and investigates the offence connected with money laundering is the
Enforcement Directorate (ED). The PMLA gives the ED wide powers such as the power to investigate,
search and seize, arrest persons, freeze properties suspected to be the proceeds of a crime and order persons
to be examined. Although these powers are supposed to enhance the enforcement machine in case of
economic crimes, they have also brought serious constitutional issues. Matters associated with equality
before law, a right against self-incrimination, personal liberty and procedural fairness have been
extensively discussed in the juridical and scholarly literature. The current research paper is a doctrinal
study of the statutory powers of Enforcement Directorate by the PMLA and how they fit in the basic rights
stipulated by the Constitution of India. The research also examines notable court rulings that have
deciphered these provisions and have influenced the legal system that governs the process of investigating
money laundering. The paper concludes that though the strong enforcement power is required in order to
effectively counter the crimes related to finance, it is as well crucial to see to it that the same is exercised
in a transparent, accountable, and constitutional manner.

Keywords: Prevention of Money Laundering Act (PMLA), Enforcement Directorate, Money Laundering,
Constitutional Law, Fundamental Rights, Economic Offences.

1. INTRODUCTION

Money laundering can be defined as the act of covering up the source of illegal acquired money and
introducing it into the legal financial system in a way that one seems to have acquired it through legal
means. It is usually a sequence of financial dealings that aims at covering the origination of the monetary
resources acquired via criminal acts like corruption, drug dealing, fraud, terrorism funding and structured
lawlessness. Money laundering is typically perceived in three steps, which are placement, layering, and
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integration'. During the placement phase, the illegal funds are loaded into the financial system; during the
layering phase, the funds that have been laundered undergo intricate transactions that conceal the source
of the money; and the last phase; integration, involves the entry of the laundered money into the economy
as legal income or assets. The transnationalism characteristic of money laundering has made it a major
issue of concern around the world because this activity destabilizes the financial system, corrupts
economic systems, and helps to perpetuate crime activities. International organizations have responded to
this threat by coming up with global standards and recommendations to curb money laundering and fight
the financing of terrorism through the establishment of international organizations like the Financial
Action Task Force (FATF).

In India, the necessity to have an overall legal system that would deal with money laundering resulted in
the Prevention of Money Laundering Act, 2002 (PMLA). The Act was established to avoid the laundering
of proceeds that are obtained through criminal activities and allow the authorities to seize such illegal
assets. It was also the aim of the legislation to adjust the legal system of India to the international standards
of anti-money laundering and the enhancement of the financial regulation system in the country?. One of
the most important institutions that are to enforce the provisions of the PMLA is based on the Department
of Revenue in the Ministry of Finance and is known as the Enforcement Directorate (ED). The ED has the
mandate to probe money laundering related offences, search and seizure, arrest suspects, freeze property
that has been acquired as a result of money laundering and prosecute suspected offenders in special courts.
Nevertheless, the massive authority that has been vested in the Enforcement Directorate by the PMLA has
elicited a lot of controversy in legal and constitutional terms. Some critics believe that some clauses of the
Act enable the ED to have wide powers in investigations and restrict the procedural rights of individuals
suspected of crime under the common criminal law. This has elicited concerns on the possible clash with
the basic rights enshrined in the Constitution of India, especially the rights to equal treatment, freedom of
the self and protection against self-incrimination. Consequently, the extent and exercise of the powers of
ED will remain a point of judicial inquiry and legal discourse.

STATEMENT OF THE PROBLEM

The Prevention of Money laundering act 2002 (PMLA) gives the Enforcement Directorate (ED) wide
powers to probe and fight economic crime. Although these powers are supposed to deal with the increasing
sophistication of financial crimes, they have brought serious questions about the compatibility of such
powers with constitutional protections. Such problems as absence of transparency of the Enforcement
Case Information Report (ECIR), reverse burden of proof, strict conditions of bail, and the sweeping right
to arrest and search have brought the issues of possible infringements of fundamental rights under Articles
14, 20(3), and 21 of the Constitution of India.

The dilemma is in the effectiveness of implementing anti-money laundering laws and protecting personal
freedom. The fact that there are no clear procedural safeguards and judicial checks on some of the aspects
of the Act only serves to heighten the fear of arbitrariness and power abuse. Thus the paper is aimed at
critically analyzing whether the authority enjoyed by the Enforcement Directorate under the PMLA is

!'S. Mongia & P. Chhabra, Powers of Enforcement Directorate under the Prevention of Money Laundering Act, 2002, 3 Indian
J.L. & Legal Rsch. 1 (2021).

2 M. Broek, Preventing Money Laundering: A Legal Study on the Effectiveness of Supervision in the European Union (Eleven
Int’l Publ’g 2015).
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constitutionally sound and whether there are sufficient checks and balances to ensure that the authority is
not abused.

2. OBJECTIVES OF THE STUDY

1. To examine the law of Prevention of Money Laundering Act, 2002.

2. To analyze the authorities of the Enforcement Directorate as per the Act.
3. To examine the constitutional implication of these powers.

4. To examine judicial interpretation about the powers of ED.

3. RESEARCH METHODOLOGY

This study will employ a doctrinal research approach, which entails systematic examination and meaning
of the available legal concepts, laws and judiciary rulings concerning the authority of the Enforcement
Directorate as spelt out in the Prevention of Money Laundering Act of 2002. The research is mainly based
on secondary sources of data. The major sources will be the “statutory provisions of the PMLA, 2002 and
the judicial rulings of the Supreme Court and the High Courts on the interpretation of the Act. The
secondary sources will consist of books, academic articles, legal journals, reports and commentaries on
the subject of money laundering and constitutional law. The analyzed data are analyzed and described to
assess the legal and constitutional context of the legal powers of the Enforcement Directorate.

4. LITERATURE REVIEW

The constitutional, regulatory and enforcement aspects of the Prevention of Money Laundering Act
(PMLA) and legal provisions have been widely discussed in recent academic literature.

The critical analysis of the constitutionality of the PMLA by Puneeth® P. (2025) is based on the landmark
decision in Vijay Madanlal Choudhary v. Union of India (2022). The paper brings out the role of the
Supreme Court in implementing the wide authorities of the Enforcement Directorate, which included the
arrest, attachment and burden of proof. Nevertheless, the author also mentions the issues of procedural
fairness, transparency, and the possible violation of the fundamental rights and especially Articles 14 and
21 of the Constitution.

In their article, Yadav et al*., discuss the overlap of cyber laws and money laundering in India with a
particular focus on the new challenges of online transactions and cryptocurrencies. Their writing
highlights the inefficiency of the current legal systems in dealing with the high-tech financial crimes and
demands more powerful control systems and new legislative reactions.

Omelchuk et al°. (2022) give an international viewpoint by examining how law enforcement agencies can
help to fight crime and corruption. Their paper highlights the need to have institutional coordination,
accountability, and transparency to make sure that there is effective enforcement. According to the authors,
when discretionary powers are too great and lack the necessary protection, they will be abused and
undermine trust in the government.

3 Puneeth P., Constitutional Validity of PMLA—Review of Vijay Madanlal Choudhary v. Union of India (2022), ANNUAL
SURV. INDIAN L. (July 3, 2025).

4 A. Yadav, V.P. Singh & N.K. Arjun, Cyber Laws and Money Laundering in India: Unraveling Legal Challenges in the Digital
Era.

5 O.M. Omelchuk et al., Analysis of the Activities of Law Enforcement Authorities in the Field of Combating Crime and
Corruption Offences, 25 J. MONEY LAUNDERING CONTROL 700 (2022).
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(Pratyush®, 2025) discusses how cryptocurrency can be regulated in the Indian securities market and its
implications to money laundering. The paper indicates regulatory loopholes and risks of the anonymous
and decentralized financial systems that can be used to launder money. It emphasizes that there is a need
of broad legal frameworks to deal with these changing threats.

Erken and Turksen’ (2024) use a comparative method of the anti-money laundering laws with the
emphasis on the ways in which various jurisdictions deal with predicate crimes. Their work presents a
useful contribution to the best practices in the world and the necessity of a more balanced approach that
would provide the effective enforcement of the individual rights and the protection of them.

All these studies point to the fact that though the PMLA and other legal instruments are vital in the fight
against financial crimes, there are still a lot of concerns about constitutional protection issues, vulnerability
of the new technology to regulations and the use of more responsibility in implementation procedures.

5. LEGAL FRAMEWORK OF THE PREVENTION OF MONEY LAUNDERING ACT, 2002

The Prevention of Money laundering Act, 2002 (PMLA) is the main law in India, which is used to fight
the vice of money laundering and ensure that illegal activities are not carried out using financial systems.
The Act was signed with the purpose of deterring money laundering based on the criminal proceeds and
providing confiscation of the property obtained as a result of criminal activities. Among the most
important goals of the PMLA one may distinguish the needs to provide the inability of the individuals
who commit serious criminal offences to legitimize their illegally obtained wealth®. The Act is also meant
to enhance the financial regulating mechanism in India and harmonize domestic legislation with
international requirements that are made to fight money laundering and terrorism finance.

Money laundering is an offence defined in section 3 of the PMLA. Based upon this provision, money
laundering is any process or activity, which is related to the proceeds of crime, concealment of money, its
possession, acquisition, use, or projecting it as being lawful property. The provision is broad in terms of
taking activities that are aimed at hiding the source of illegal money and fitting it into the legal economy.
The broadness of this definition enables the enforcement bodies in exploring different financial
transactions that are directly associated with criminal proceeds.

Scheduled offences are another significant section of the Act. A schedule is included in the PMLA, which
enumerates several predicate offences of several laws including the Indian Penal Code, the Narcotic Drugs
and Psychotropic Substances Act, the Prevention of Corruption Act and other laws. Money laundering
processes can be started only when the property is derived out of these scheduled offences. Hence,
presence of a predicate offence is the basis of launching an investigation in the PMLA.

The Act also provides a mechanism of efficient enforcement through an institution. Enforcement
Directorate (ED) is the main investigating body that has the mandate to implement the stipulations of the
PMLA. It investigates, confiscates properties that are believed to be proceeds of crime, and prosecutes
criminals’®. The Adjudicating Authority has the duty of establishing the attachment of property and to have
due process. The Act further outlines the special Courts where such cases can be tried and this would

¢ S. Pratyush, Regulation of Cryptocurrency under Indian Securities Market, 6 INT’L J. ADVANCED LEGAL RSCH. (2025).
7 E. Erken & U. Turksen, ANTI-MONEY LAUNDERING AND THE LAW: COMPARATIVE APPROACHES TO
COUNTERING PREDICATE CRIMES (Routledge 2024).

8 G.S. Bajpai & G. Pal, Absence of Period of Limitation in India’s Prevention of Money Laundering Act, 2002: Analysing Its
Impact on Legal Certainty and Fundamental Rights, 1 J. Illicit Trade, Fin. Crime & Compliance 27 (2025).

9 H. Dudiya, A Comprehensive Analysis of the Prevention of Money Laundering Act, 2002 in Safeguarding Financial Integrity,
4 Jus Corpus L.J. 916 (2023).
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ensure rapid disposal and trials of money laundering offences. All these institutions are collectively known
as the enforcement framework of the PMLA.

6. POWERS OF THE ENFORCEMENT DIRECTORATE UNDER THE PREVENTION OF
MONEY LAUNDERING ACT, 2002

6.1 Power of Investigation

The Prevention of Money Laundering Act, 2002 vests vast investigative authority in the Enforcement
Directorate (ED) to monitor and curb the acts of money laundering. Registration of Enforcement Case
Information Report (ECIR) is one of the major procedures to be undertaken in starting an investigation
under the PMLA. In an ordinary crime case, ECIR is analogous to a First Information Report (FIR),
however, in the context of Enforcement law, this is an in-house report of the Enforcement Directorate, and
not necessarily a document that should be furnished to the accused. Registration of the ECIR is achieved
whereby the ED'? gets information of a money laundering offence that is connected to a scheduled or
predicate offence. Once the ECIR is registered, the ED can start an investigation by gathering evidence,
investigating financial transactions, and determining the proceeds of crime. Investigations can be started
by the coordination of the other investigating agencies like police, Central Bureau of Investigation, and
regulatory authorities. By such investigations, the ED would attempt to determine the flow of illegal
money and persons or groups engaged in such a process.

6.2 Power of Search and Seizure

The PMLA also authorizes the Enforcement Directorate to search and seize, to ensure that the evidence
of any money laundering is not destroyed or hidden. Section 17 of the Act grants the power to access and
search premises to the designated officers of the ED should they suspect that there may be records or
proceeds of a crime kept in the premises. In these searches, the officers can confiscate property, documents
or records deemed to be relevant in the investigation process. Just as in Section 18 of the Act the authority
to search individuals suspected to be in possession of proceeds of crime or evidence of a crime is given.
Such provisions allow taking urgent steps by the ED, in case of the threat of hiding, transferring, or
destroying evidence. Nonetheless, these should be done on documented grounds and in compliance with
the procedures as laid out in the Act.

6.3 Power of Arrest

The other important power that the Enforcement Directorate has been given according to the PMLA is the
power to arrest under Section 19 of the Act. A person may be arrested by an authorized officer provided
that there is enough material to develop a reasonable belief that he or she has committed the crime of
money laundering''. The officer has to put the reasons behind such belief in writing and inform the arrested
individual of the reasons of arrest. Following the arrest, the person has to be presented before a Special
Court or judicial authority within twenty four hours that do not include travelling time. The arrest authority
is aimed at ensuring that the accused does not interfere with the investigation process, manipulates
evidence, or runs away. Meanwhile, procedural safeguards should be looked upon to guarantee that this
power is used in a fair and lawful manner.

105, S. Verma & A.M. Khan, Reimagining Bail Jurisprudence under the Prevention of Money Laundering Act:
Constitutional Challenges and the Reverse Burden Paradigm, 3 LawFoyer Int’l J. Doctrinal Legal Rsch. 935 (2025).

' M.S. Rangkuti, The Role of Law Enforcement in Overcoming Money Laundering Related to Environmental Crimes, in
Proceedings of the 6th Int’l Conf. on Humanities & Soc. Sci. (ICHSS 2025) 64 (Atlantis Press 2025).
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6.4 Power to Attach Property

Section 5 of the Act grants the Enforcement Directorate the power to designate property that has been
suspected to be a proceed of crime as property. This gives the ED the power to provisionally attach
property in cases where it has reason to suspect that such property was and is actually connected to money
laundering!?. It is a provisional attachment but valid within a given duration or period and this is the time
at which the Adjudicating Authority is approached to ascertain the matter. Provisional attachment aims at
ensuring the accused does not transfer, cover or dispose of assets acquired illegally. In case the
Adjudicating Authority affirms the attachment by looking at the evidence, upon a conviction of the
accused, the state may finally seize the property.

6.5 Summons and Recording of Statements.

Section 50 of PMLA grants the power of the Enforcement Directorate to give summons to any person
whose presence is deemed necessary in the course of an investigation. The called individual might be
made to give evidence before the authorities or give documents that are pertinent to the case. The ED may
also record the statements in such proceedings. These are judicial proceedings and people are mandated
by the law to be truthful. The statements made in the section 50 can be presented in trial proceedings as
evidence. This clause greatly enhances the investigative powers of the ED since it will enable it to collect
data by talking to the people directly linked to the suspected offence.

6.6 Proving the burden of Proof under the PMLA.

The reverse burden of proof is considered to be one of the unique characteristics of the PMLA that are
offered in accordance with Section 24 of the Act. The PMLA unlike the traditional criminal law whereby
the prosecution needs to establish the guilt of the accused beyond reasonable doubt puts an obligation on
the accused to establish that the property involved is not obtained through the use of proceeds of crime!'>.
This change in the burden of proof indicates the sophisticated character of financial offenses and the
inability to track illegal money. The provision of the reverse burden has also been subjected to legal
controversy, however, because it does not follow the traditional principle of presumption of innocence in
criminal law, though.

7. CONSTITUTIONAL ANALYSIS OF THE ENFORCEMENT DIRECTORATE’S POWERS
7.1 Article 14 — Equality before Law

Subject equality before the law and equal protection of the laws is provisioned in article 14 of the
Constitution of India. The authority the Enforcement Directorate is given by the Prevention of Money
laundering Act, 2002 has brought concern to the possibility of arbitrariness in exercising such powers.
Critics believe that PMLA gives wide discretional powers to the ED to initiate investigations, searches
and attach the property. Registration of an Enforcement Case Information Report (ECIR) is not subject to
the same transparency in the procedure as the First Information Report (FIR) in the Code of Criminal
Procedure. Consequently, people might not necessarily be able to access the information regarding the
charges that are made against them at the early stages of the investigation process'#. The absence of
transparency has attracted the argument that such powers can be an abuse of power in enforcing the

12 C. Andeleki, The Legislative and Institutional Framework for Combating Money Laundering in Zambia (unpublished
doctoral dissertation, Univ. of Zambia).

13N. Azinge-Egbiri, Regulating and Combating Money Laundering and Terrorist Financing: The Law in Emerging Economies
(Routledge 2021).

4 0.A. Olaoye, Cosmetic Versus Substantive Compliance with the Global Anti-Money Laundering and Terrorism Financing
Laws: The Case of Nigeria (unpublished manuscript).
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principle of fairness and non-arbitrariness in Article 14. Nevertheless, the court has usually added to
support the provisions of the PMLA by highlighting that the law is accompanied with provisions to protect
the provision of the law, including the provision of the law by the adjudicating authorities or special courts.
7.2 Article 20(3) — Defense against Self-Incrimination.

In the article 20(3) of the Constitution, the individuals are guaranteed that they cannot be forced to become
witnesses against them in criminal cases. In the enforcement directorate, Section 50 of the PMLA allows
summoning of individuals, compelling them to furnish documents, and by videotaping their statements in
the course of investigations. These utterances are pasted as judicial proceedings and could be regarded as
an evidence in court. Critics are of the view that such a provision might end up clashing with the
constitutional right of self-incrimination as there would be a tendency to oblige oneself in giving
statements that might be incriminating in future. But it has been determined by the courts that ED officials
do not qualify to be considered as police officers under the Indian Evidence Act, and any statements
obtained in their presence cannot be a violation per se of Article 20(3). However, the provision still causes
concerns on the balance between good investigation and safeguarding of personal rights.

7.3 Article 21- Right to Personal Liberty.

Article 21 secures the right to live and individual freedom which entails the right to fair trial and against
arbitrary arrest and detention. The constitutional debate has been on the powers of arrest under Section 19
of the PMLA and the tough conditions of bail under Section 45. The ED may arrest a person when it has
a reason to suspect him or her to be guilty of money laundering as long as the reasons are in writing!>.
According to the critics, such sweeping powers when coupled with harsh bail conditions can lead to the
extended detention period even before trial process starts. Section 45 of the Act has put twin conditions
on allowing bail thus the court must be convinced that the accused is not guilty as well as not likely to
commit other crimes. These strict terms have created doubts about their incompatibility with the principles
of individual freedom and the presumption of innocence.

7.4 Due Process and Procedural Safeguards.

The application of investigative authority in the PMLA also needs to be scrutinized against the wider
context of the concept of due process to the Constitution. Although the Act offers avenues like hearing by
independent authorities and by special courts, the critics suggest that the procedural protection that can be
availed under the general criminal law can be relatively insured. There have been concerns on the fairness
of the criminal justice process in relation to issues like non-disclosure of ECIR, expansive search powers
and reverse burden of proof. Meanwhile, the courts have stressed that economic offences can only be
combated through powerful enforcement mechanisms. Hence, the dilemma is in making sure that the
exercise of these powers is in line with the constitutional values such as fairness, transparency and
safeguarding of fundamental rights.

8. JUDICIAL INTERPRETATION

The authority of the Enforcement Directorate in the Prevention of Money Laundering Act, 2002 has been
highly scrutinized by the judiciary especially the Supreme Court of India. Vijay Madanlal Choudhary v.
The Supreme Court affirmed the constitutionality of some of the most important sections of the PMLA
such as the powers of arrest, search and seizure, property attachment and statement recording procedure
under Section 50 of the PMLA Union of India (2022). The Court decided that the Enforcement Directorate

15 S.M. Levy, Federal Money Laundering Regulation: Banking, Corporate, & Securities Compliance (Wolters Kluwer 2015).
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is not a police authority in the conventional use of the term and thus any statements placed by its officers
cannot necessarily be considered to be in contravention of the protection against self-incrimination
contained in Article 20(3) of the Constitution'®. The case also upheld the contrary burden of proof on
Section 24 and reiterated that money laundering is a severe economic crime which needs a strong
regulatory policy.

Previously in Nikesh Tarachand Shah v. The Supreme Court, in case Union of India (2017), had
invalidated the harsh twin conditions of granting bail under the PMLA Section 45 on the basis that they
contravened the Articles 14 and 21 of the Constitution. The Court noted that such stringent conditions to
bail in money laundering cases provided an unreasonable categorization and limited personal freedom.
The provision was however revised by Parliament later to accommodate the apprehension raised by the
Court and the revised provision remains in force in laundering of money cases.

The other significant decision is that of Pankaj Bansal v. The case of Union of India (2023), in which
procedural fairness was highlighted by the Supreme Court when it comes to making use of the enforcement
directorate to exercise the power of arrest. The Court ruled that an arrestee who was apprehended by the
application of the PMLA have to be told the reasons of arrest in writing in order to promote transparency'’,
as well as to allow them to successfully appeal the legality of the arrest. This ruling enhanced procedural
protection and did not diminish the ED investigative power.

9. CHALLENGES AND CRITICISM

The operations of the Enforcement Directorate have come under different criticisms in spite of its
relevance in fighting financial crimes. A key issue is associated with the accusations of the misuse of
powers where critics state that sometimes the investigation activities can be applied selectively. Concerns
have also been raised regarding the possibility of political prejudice in the process of instituting
investigations against some persons or organizations. The other big problem here is the lack of
transparency in the Enforcement Case Information Report (ECIR) that is not regularly provided to the
accused thus restricting their capacity to comprehend the foundation of the investigation. Further, the
rather low rate of conviction in money laundering cases relative to the high rate of investigations started
by the ED also raises the issue of whether the enforcement practices are effective and fair.

10. SUGGESTIONS AND REFORMS

In order to solve such issues, a number of reforms are proposed to enhance the operation of the PMLA
framework. The enhancement of court control over investigations and execution measures may contribute
to the increase of accountability. More transparency in the ECIR process would also make it a fairer
procedure and give accused individuals a wider capability of defending themselves. Also, the
strengthening of procedural security in the process of arrests, searches and interrogations can help preserve
basic rights and ensure effective enforcement. To ensure that people trust the legal system, there is need
to have a balanced approach where both the power to investigate and the constitutional protection are
combined.

16 K. Varunkarthick, Attachment of Assets by Enforcement Directorate during the Liquidation Phase of Insolvency Proceedings
in India: An Analysis, 5 Int’l J.L. Mgmt. & Human. 389 (2022).

17S. Gopal, Comparative Analysis of Inspection, Survey, Search, Seizure and Arrest under the CGST Act, 2017, Customs Act,
1962, Prevention of Money Laundering Act, 2002 and NDPS Act, 1985, 5 Int’l J.L. Mgmt. & Human. 98 (2022).
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11.

CONCLUSION

Prevention of Money laundering act, 2002 is crucial in curbing the financial crimes and ensuring that
incest wealth is not circulated in the economy. Enforcement Directorate has been given the enormous
mandate to examine money laundering crimes, seize assets that are illegal, and prosecute criminals. These
powers have generally been constitutional as held by the courts alongside the actions to promote
procedural fairness and securities. Such a broad-based power, however, should be well checked against
the upholding of basic rights that are guaranteed in the Constitution. Transparency, accountability and
adherence to due process will be important in ensuring that the legitimacy of anti-money laundering
enforcement is upheld and that the individual liberties are not infringed.
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