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Abstract:

A Government servant against whom departmental proceedings are initiated by the Government
authorities faces a lot of systemic challenges and consequential hardships due to violation of principles of
natural justice in the departmental proceedings, arbitrariness of the authorities and systemic infirmities.
It is a fight between a midget and a giant. The Government servant proceeded against is pitted against a
strong formidable system, which outwardly seems innocuous, wrapped in rules and regulations,
instructions and directions, but in many cases the real picture of its indifference and callousness towards
the rights of the employee gets exposed during various stages of the departmental proceedings. The
constitutional mandate and the Government rules/ regulations mandating observance of principles of
natural justice in the departmental proceedings are not always followed in letter and spirits and the
proceedings are conducted in an unfair manner by the concerned government authorities. The lethargic
and insensitive system adds to the hardship of the employee. Consequently, the Government employee
proceeded against suffers and faces a lot of challenges and difficulties during the departmental
proceedings.
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Introduction

When a government servant is alleged to have indulged in an act of misconduct, departmental proceedings
are initiated against him. Irrespective of the truthfulness of the charge of misconduct, or whether the
charge is ultimately proved or not, the ordeal which he undergoes during the departmental proceedings is
challenging and full of hardships for the employee. There are several factors which contribute to such
ordeal faced by the employee during the proceedings, which need to be discussed. The violation of
principles of natural justice — denial of fair hearing, biased and arbitrary approach of authorities towards
the government servant, systemic hostility, unending delays in completion of the proceedings, are
instances which constitute injustice against the employee, and cumulatively lead to violation of his human
rights. Though the government servant might prove to be innocent at the end of the departmental
proceedings, or the flawed proceedings might be set aside by the Court, yet during this period he suffers
pain, agony, monetary loss and irretrievable loss of dignity.
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The Challenge of Inconducive Working Environment

The working environment an employee works in, the kind of treatment he gets at the hands of his superiors,
the state of grievance redressal mechanism, are important factors which may put the employee in a
satisfied or dissatisfied state of mind. If he is in a dissatisfied and aggrieved state of mind, he becomes
susceptible to errors in his working and, at times this could be a cause of his reaction which might be
considered as misconduct by the authorities. If a person is deprived of the basic working conditions,
expected to work long hours and is given high targets to achieve, and in such challenging situations, he
commits mistake due to human limitation, can he be alleged with negligence and lack of devotion to duty?
An employee can be dissatisfied/discouraged due to many reasons viz. lack of recognition, improper job,
poor appraisal system, poor communication, improper policies and procedures. Due to these reasons, the
employee becomes frustrated and dissatisfied. In response and as a result, his reaction can be like — less
concentration at workplace, absenteeism, disobeying superiors and authorities, avoiding responsibility
and ultimately becoming undisciplined (Suneetha N. 2013) [1]. To err is human and work pressure is a
cause for lapse in the performance of duty. As Sanskar PB (2022) [2] argues, in Government Departments
like Railways, employees perform their duties round the clock over diversified geographical conditions.
The hardships of the working conditions take a toll on the emotional and psychological level, which can
be a reason that an employee tends towards delinquency in the performance of his duty which might be
perceived as ‘unbecoming of a Government servant’ by virtue of conduct rules. Looking at the
susceptibility of the Government servants from another angle, there has been enormous increase in the
volume of work across Ministries/Departments and offices thereunder, but the corresponding increase in
the strength of the employees has not taken place over the years. Rather the government is cutting down
the existing strength as an austerity measure. This has put tremendous pressure on the existing employees
who are expected to carry out larger volume of work within limited timeframes. In such situations, there
is high probability that an employee becomes prone to mistakes which can be construed as negligence in
duty, leading to departmental proceedings against him.

Weak Versus the Mighty

When departmental proceedings are instituted against a government employee, he is pitted against a strong
governmental system. It is said that it is a fight between a midget and a goliath. The employee cannot
match the might of the governmental system. On the one hand, there is a strong system in terms of resource
(legal team, administrative support), expertise of Government officers about complex rules/ regulations
and procedural controls like appointment of Inquiry Officers/Presenting Officers, whereas the solitary
employee navigates with an unfamiliar system and is left to fend for himself.

An employee is always at the receiving end and suffers at the hands of the system and the authorities who
run the system. Although the Constitutional provisions [3] as well as the Government rules [4] mandate
observance of principles of natural justice in the departmental proceedings, these are not always followed
in letter and spirit by the arbitrary authorities who hold the strings in the departmental proceedings. When
an employee is denied his right of fair hearing and right against bias, he has to suffer and face many
hardships — harassment, victimisation and financial loss. The flawed disciplinary proceedings, devoid of
the principles of natural justice, are eventually declared illegal/void by a competent Court, but by then,
the irreversible loss has already occurred. In the long process of disciplinary proceedings, involving
inordinate delays, the human rights of the Government servant also get violated i.e. right to dignity, right
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to equality and right to life and liberty. This is injustice to the employee. To quote Martin Luther King -
‘Injustice anywhere is a threat to justice everywhere’.

Denial of Fair Hearing

Denial of the right to a fair hearing to the delinquent employee not only goes against the procedural
requirements of departmental inquiry but also violates the principles of natural justice. Article 311 of
Constitution so explicitly mandates that the employee proceeded against cannot be dismissed or removed
or reduced in rank except after an inquiry in which he has been informed of the charges against him and
given reasonable opportunity of being heard in respect of those charges. Right to fair hearing also finds
mentioned in international covenants. [5] If reasonable opportunity of being heard is denied to the
delinquent employee, it would be violation of the principles of natural justice. ‘Reasonable opportunity’
is : (a) an opportunity to deny his guilt and establish his innocence which he can only do if he is told what
the charges levelled against him are and the allegations on which such charges are based (b) an opportunity
to defend himself or any other witness to support his defence and finally (c) an opportunity to make his
representation against the proposed punishment which he can do only if the competent authority
communicates to the concerned employee. [6]

Violation of ‘Nemo’ Principle/Rule Against Bias

There is another systemic infirmity to the disadvantage of the employee, as the relevant rule in disciplinary
proceeding does not bar the Disciplinary Authority himself inquiring into the alleged misconduct [7]. We
cannot be oblivious of the fact that the Disciplinary Authority is the part of the official hierarchy and one
of the higher authorities of the system. When the same authority issuing a charge sheet also acts as the
inquiring authority, the rule ‘nemo judex in causa sua’ is violated. Thus, as Rao, Shivaji (2005) [8] argues,
the disciplinary inquiry becomes a weapon in the hands of the employers and such weapon is used at the
cost of the employee taking full advantage of the existing rule ibid of disciplinary inquiry process. The
mistrust arises essentially because the chargesheet is given by the employer and the inquiry is also held
by himself or an officer or an outsider appointed by the employer. The employer as such represents both
the prosecutor and the judge. A suspicion of bias is inevitable in such a situation.

Bias of the authorities towards an employee can not only lead to initiation of departmental proceedings
but its existence at various stage of the proceedings can put the employee at great hardship. When a
departmental inquiry is held against a government servant, it cannot be treated as a casual exercise. The
inquiry proceedings also cannot be conducted with a closed mind [9]. The Inquiry Officer must be wholly
unbiased. Bias against the employee at the inquiry stage itself is evident many a time. In UOI and Ors.
vs. Ram Lakhan Sharma [10], the Supreme Court, while dismissing the appeal, held that the Inquiry
Officer himself had led the examination in Chief of the prosecution witness. The capacity of the
independent adjudicator was lost which adversely affected his independent role of adjudicator. In the
circumstances, bias shall come into play. There are cases where the services of an employee are terminated
even without holding a proper inquiry. In Chamoli District Co-operative Bank Ltd. Through its Secretary
vs. Raghunath Singh [11], the Supreme Court dismissed the appeal and upheld the judgment of the High
Court. It was held that after the chargesheet, neither Inquiry Officer fixed any date nor inquiry was held.
Mandatory requirement of holding an inquiry was breached. Where reliance was placed by the Inquiry
Officer on the previous statement of the witness without supplying a copy thereof to the delinquent and
without affording an opportunity to cross examine the witness, it was held by the Supreme Court that
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reasonable opportunity contemplated by Article 311(2) of the Constitution was not given. Non-production
of the witnesses to the delinquent showed that the Inquiry Officer was biased in favour of the department
and found the delinquent guilty in so arbitrary manner which showed that he was carrying out the
command of some superior officer [12]. Where the delinquent was compulsorily retired from service
before one year from the date of his superannuation on the ground of lack of integrity and being unfit to
be retained in service, it was held by the Supreme Court that the order of compulsory retirement suffered
from malice and the same was set aside [13].

Unending Delays in Completion of Proceedings

Justice delayed is justice denied. When it comes to the time limit for completion of departmental
proceedings, the indifferent authorities normally have scant regard towards the time limits prescribed
under the rules and, as a result, the proceedings become like an unending ordeal for the employee
proceeded against. Irrespective of whether the alleged misconduct is proved or not, the concerned
employee suffers due to long delays in the completion of the proceedings.

As per rule, the Inquiring authority must conclude the inquiry and submit his report within 6 months from
the date of receipt of order of his appointment. Extension for another 6 months is permitted for good and
sufficient reasons to be recorded by the disciplinary authority [14]. Even in cases where consultation with
Central Vigilance Commission or Union Public Service Commission is required, the disciplinary authority
should pass orders on the inquiry report within 3 months after the receipt of such advice. Major penalty
proceedings should be completed within a period of 18 months from the date of issue of charge sheet to
the charged officer [15]. Where the departmental inquiry took 9 years for completion, the Supreme Court,
while allowing the appeal in favour of the appellant, observed that such unreasonable delay caused
suffering to the appellant and his family suffered a lot as they had to survive on the suspension allowance
for a long period of 9 years [16]. There are many such cases where even though the proceedings took even
more than 10 years in completion, the charges were not proved and the employee was exonerated. In
such cases, if the employee retires in between during the pendency of the proceedings, the retirement
benefits are not released as the vigilance certificate is withheld due to pending disciplinary case. In such
cases, it is double whammy for the Government servant. On the one hand, he is subjected to denial of
justice due to long delays running into years and decades, on the other he is deprived of retirement benefits.
During the period till the proceedings are completed, the Government servant is also barred for promotion
due to his vigilance clearance being withheld. Thus, the employee suffers at the hands of the callous system
in silence due to unending delays in the completion of the departmental proceedings.

Lack of Legal Representation

The Government employee has not been granted right to legal representation through a legal practitioner
under the rules. If the Government servant seeks permission to appear through a legal practitioner, it
should not be denied as it would amount to denial of a fair hearing and will be a violation of principles of
natural justice (Maheshwari, Pranay, 2020) [17]. The Supreme Court has held it utterly unfair and unjust
and observed — ‘The employer has on his pay rolls Labour Officers, Legal Advisers, lawyers in the garb
of employees and they are appointed as Presenting Officers and the delinquent employee pitted against
such legally trained personnel is left to defend himself. The weighted scales and the tilted balance can
only be partly restored if the delinquent is given the same legal assistance as the employer. It applies to
all those who must be responsible for fair play’ [18]. Perhaps as a consequence of this case, in the year
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1983, sub-rule 8(a) to rule 14 was substituted stating inter alia that the Government servant may not
engage a legal practitioner for the purpose, unless the Presenting Officer appointed by the Disciplinary
authority is a legal practitioner, or the Disciplinary Authority, having regard to the circumstances of the
case, so permits [19] However, this amendment is of no help to the Government servant. Firstly, the
Disciplinary Authority does not need the help of a legal practitioner as there are already legally qualified
Government Officers at the disposal of the Disciplinary Authority who are appointed as Presenting
Officers. Thus, the Government servant is disabled to engage legal practitioner since the condition of a
legal practitioner being appointed by the Government as Presenting Officer shall not be met. Secondly, it
has been left to the discretion of the Disciplinary Authority. It is very difficult, if not impossible, that the
Disciplinary Authority would allow the Government servant to engage a legal practitioner to represent his
case. In Jaswant Singh vs. Union of India & Another, the appellant after rendering 7 years of service was
dismissed and sentenced to 6 months of imprisonment by the Armed Forces Tribunal. It was held by
Supreme Court that there was no reason to deny him the benefit of legal representation which he desired
at his own expense. The prejudice was evident. Both his livelihood and liberty were taken away. The
appeal was allowed [20].

Misuse of Discretionary Powers by Authorities

Misuse of discretionary power is a dangerous phenomenon often resorted to by the Government authorities
in the matter of disciplinary proceedings and constitutes bias against the employee. An employee can be
suspended at the whims of the authorities to ‘teach him a lesson’. It has been held by Supreme Court
that suspension should not be ordered in a routine manner. Exercise of right to suspend an employee may
be justified on the facts of a particular case [21]. Instances, however, are not rare where officers have been
found to be afflicted by a ‘suspension syndrome’ and the employees have been found to be placed under
suspension just for nothing. It is their irritability rather than the employee’s trivial lapse which often
results in suspension of the employee. Where the petitioner inter alia alleged that the disciplinary
proceedings were initiated against him at the instance of the then Chief Minister to wreak personal
vengeance on him as he had not yielded to the illegal demands of the former, it was held that the exercise
of power was mala fide, and the impugned penalty order was quashed [22]. The discretion to order further
inquiry by the Disciplinary Authority under the rule [23], cannot be exercised with mala fides.
Observations of the High Court of Rajasthan are very apt in this context — ‘If we could hold that second
departmental inquiry could be ordered after the previous one has resulted in the exoneration of a public
servant, the danger of harassment to the public servant would, in our opinion, be immense. If it were
possible to ignore the result of an earlier departmental inquiry, then there will be nothing to prevent a
superior officer, if he were so minded, to order a second or a third or a fourth or even a fifth departmental
inquiry after the earlier one had resulted in the exoneration of a public servant’ [24].

Effect on Human Rights -Dignity, Equality, Life and Liberty

Human rights include right to dignity, right to equality and right to life and liberty inter alia [25].
Irrespective of whether the Government servant is found guilty or innocent in the departmental
proceedings, the inordinate delays in the completion thereof have a very adverse effect on the Government
servant leading to frustration and helplessness. The proceedings might be flawed and consequently set
aside by a Court, but the harm already stands inflicted. The stigma of being suspended or being under
inquiry is very difficult and painful to face. The allegations might prove to be false or biased, but the
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society starts looking at him as guilty or corrupt even before the proceedings are concluded. By the loss
his reputation in the society his right to dignity stands violated. During the proceedings, he is not treated
equally by the authorities at par with his fellow employees and is discriminated against. Even his fellow
employees don’t treat him equally during such period. His right to equality also stands violated. He also
bears financial loss during the period of suspension, as he is left to survive only on the meagre subsistence
allowance. During the inquiry, he is not allowed to move out of the station during inquiry without
permission and his right to life and liberty is also compromised. Cumulatively, all these challenges have
a negative effect on the physical and mental health of the employee and lead to violation of the human
rights of the employee. Along with the employee, his family also suffers in silence.

Conclusion

During the long journey of service of the Government servant, it is quite possible that he might sometime
stumble and commit mistakes without any mala fide or negligence. However, if unfortunately, disciplinary
proceedings are initiated against him under the conduct rules, his ordeal starts and he suffers in many
ways. In many cases, the arbitrary authorities and the callous system often deviate from the constitutional
provisions and Governmental instructions/directions mandating observance of principles of natural justice
- to be fair, just and unbiased in the conduct of the proceedings. The arbitrariness of authorities and the
systemic hostility lead to a lot of difficulties, challenges and hardships for the employee proceeded against.
Unfortunately, heh as to face violation of his human rights - dignity, equality and life and liberty. It is the
need of the hour that the system as well as the Government authorities need to be sensitised so that the
departmental proceedings become fair and unbiased towards the employee saving him from injustice in
the departmental proceedings.
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