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Abstract

This essay evaluates the Insolvency and Bankruptcy Code (Amendment) Act, 2026 (popularly known as
“IBC 2.0”) doctrinally and economically while focusing especially on the implementation of the “Lower-
Of” payment rule under Section 30(2)(b). This amendment is a significant change to the game theoretic
framework of the Committee of Creditors (CoC) to address strategic holdout issues that arise when
minority creditors use their liquidation value floors as weapons. The legislature has opted for business
continuity over opportunistic asset extraction by restricting the statutory allocation to a dissident financial
creditor to the lesser of its liquidation entitlement or its expected share under a Section 53 waterfall.

This paper builds on foundational corporate insolvency literature, economic game theory and the structural
transformations described in the pathbreaking study by Spall and Sharma, “The Recalibration of Indian
Corporate Jurisprudence: An Analytical Treatise on the 2026 Statutory and Regulatory Amendments” to
model the operational realities, systemic friction points and constitutional validity of the revised cram-
down mechanics. It provides an actionable corporate governance checklist and legislative
recommendations to balance minority rights and the stability of the credit markets.
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1. Introduction: The Political Economy of Insolvency Re-Engineering

The Insolvency and Bankruptcy Code (Amendment) Act, 2026, has removed procedural administrative
friction and implemented a risk-aligned outcome-based enforcement matrix (Spall & Sharma, 2026). In
the developing countries, the legal frameworks for corporations are often designed to create a clash
between the communal goals of rescue and the individual rights of recovery (Garrido, 2026). Prior to the
2026 amendments, the Indian insolvency scenario has been increasingly influenced by the strategic moves
of minority or dissident financial creditors within the Committee of Creditors (CoC).

Under the legacy provision of Section 30(2)(b), a creditor dissenting to a resolution plan was entitled to a
cash payout not lower than the amount that it would receive if the corporate debtor were to go into
liquidation. Originally a shield from majoritarian tyranny for minority lenders, this floor became a tool for
holdout arbitrage. Minority creditors, often in possession of heavily depreciated, asset-backed security
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interests, often voted against commercially sound restructuring plans in order to trigger an immediate,
cash-backed liquidation pay-out (Pryor, 2020). The individualistic exit behaviour drained working capital
from reviving corporate entities and led viable companies into premature liquidation.

To correct this distortion, the 2026 Amendment Act introduced the *"Lower-Of'* formula. This rule caps
the minimum payment for dissenting financial creditors at the lower of their liquidation value or their
projected pro-rata distribution under the Section 53 waterfall. This structural shift moves the operational
paradigm of Indian bankruptcy law from individual asset extraction to collective enterprise preservation,
a core objective highlighted in the foundational text of the code (Garrido, 2026)

2. Doctrinal Underpinnings: The Evolution of Section 30(2)(b) and Holdout Arbitrage

The legal status of dissenting financial creditors has been a continuous battleground in Indian corporate

insolvency. The 2026 amendment represents a direct intervention to resolve these systemic disputes.

2.1 The Legacy Arbitrage Matrix

In the initial phase of the IBC implementation, the absolute liquidation floor was considered as a critical
safeguard for dissenting financial creditors to prevent a dominant majority from imposing unfair write-
downs. However, this floor changed the commercial dynamics in the CoC. Secured creditors could hold
high-value collateral and hold the rest of the lenders hostage, refusing to participate in restructuring
discounts, because they knew that a veto or dissent would guarantee them a cash exit based on theoretical
liquidation values (Pryor, 2020). This led to disruption of inter-creditor equity, prolonged litigation before
the National Company Law Tribunal (NCLT), erosion of asset value and delay in resolution timelines

(Maheshwari, 2020).

2.2 The 2026 Statutory Intervention

The 2026 Amendment Act sought to address this vulnerability by re-engineering section 30(2)(b). The

revised text removes the absolute liquidation floor, and adds a dynamic ceiling instead. The statutory

minimum floor for a dissenting financial creditor is now set by a bi-variable inequality:

P_{\text{dissent}} = \min \left( VV_{\text{liquidation}}, V_{\text{waterfall}} \right)

Where:

e P {\text{dissent}} is the mandatory minimum allocation guaranteed to the dissenting financial
creditor under Section 30(2)(b).

e V {\text{liquidation}} represents the individual liquidation value component attributable to the
creditor's claim rank or security pool.

e V {\text{waterfall}} represents the nominal pro-rata distribution value the creditor would receive
under the standard terms of the resolution plan if it were executed according to the priority hierarchy
of the Section 53(1) waterfall.

If the enterprise value of a corporate debtor is severely impaired, a dissenting creditor may no longer
insist on an immediate cash payout that exceeds its fair, pro-rata share under the proposed restructuring
plan. The 2026 amendment links the dissenter’s right to the true resolution value, thus aligning the
economic interests of the minority with the collective outcome of the majority.

3. Game-Theoretic Distortion: Eliminating the Holdout Premium
To fully understand the impact of the 2026 amendment, the "Lower-Of" rule must be evaluated through a
game-theoretic lens, mapping how it shifts credit pricing and voting dynamics within the CoC.
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3.1 Resolving the Creditor's Dilemma

In corporate debt restructurings, a holdout problem arises when minority creditors realize their consent is

required to cross a statutory voting threshold—such as the 66% supermajority required under Section

30(4) of the IBC. Under the legacy framework, non-cooperative behavior was effectively insured by the

liquidation floor.

o Legacy Matrix: Creditor Dissents Secures Liquidation Floor (Insulated from Restructuring
Discounts)

o 2026 Matrix: Creditor Dissents Capped at \min(V_ {\text{liquidation}},
V_{\text{waterfall} })

By removing this absolute floor, the 2026 amendment systematically devalues non-cooperative voting

strategies. A minority creditor can no longer assume that dissent guarantees a risk-free cash exit. If the

resolution plan reflects a deeply distressed asset reality, the dissenter is forced to absorb a proportional
hair-cut, eliminating the holdout premium.

3.2 Shifting Inter-Creditor Dynamics and Credit Pricing

This change impacts negotiations between secured and unsecured financial creditors: ¢ Secured Creditors:

e Lenders with high value collateral will have to be more willing to negotiate with operational and
unsecured lenders. “The threat of dissent cannot be leveraged to obtain preferential carve-outs outside
the core resolution plan.

e Credit pricing and market risk: The change will help to avoid gridlock but may lead institutional
lenders to price corporate loans more conservatively. The closer limits on exclusive collateral
enforcement rights under a corporate cram-down, however, could mean higher risk premiums for
asset-backed facilities (Gurrea-Martinez, 2026).

4. Inter-Statutory Integration: Consensual Security Interests, Asset Resolutions, and Competition
Policy

The "Lower-Of" rule does not operate in isolation; it functions as part of a highly coordinated web of
structural amendments introduced across the IBC and related corporate frameworks in 2026.

4.1 Redefining "Security Interest'" under Section 3(31)

The 2026 Act resolved a heated judicial debate by inserting an explanation to Section 3(31) that a
“security interest” may only be created by a consensual, bilateral agreement. This does not include
involuntary non-consensual liens created by operation of law such as statutory tax charges or Government
penalty claims. This effectively overturns the controversial doctrine laid down in State Tax Officer v.
Rainbow Papers Ltd. This definition works directly with the “Lower-Of” rule. Statutory tax dues lose their
pseudo-secured status and are pushed lower down the Section 53 waterfall. This means that the “Waterfall
Value Contribution” (V_{\text{waterfall}}) part of the “Lower-Of” formula for valid financial lenders
cannot be diluted by sudden state tax claims.

4.2 Asset-Level Resolutions under Section 5(26)

The 2026 amendments amended section 5(26) to formally permit asset-level resolution plans, thus
enabling the CoC to break up a distressed conglomerate and sell off individual business units or specific
blocks of assets separately. The ‘Lower-Of” rule gives this mechanism the precise legal protection it needs.
If the CoC chooses to pursue an asset-level resolution, dissenting creditors who object to the sale of a
single unit will be crammed down on the basis of the specific liquidation value of that asset block, rather
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than the hypothetical valuation of the entire corporate enterprise, which facilitates the speed of specialized
asset sales.

4.3 Integration with Revised Antitrust Review Timelines

Parliament has changed the intersection of insolvency and competition law to stop regulatory delays from
derailing time-critical corporate restructurings. The new 2026 framework allows resolution applicants to
obtain Competition Commission of India (CCI) clearance after the CoC votes on the plan, provided the
antitrust clearance is obtained before the plan is filed with the NCLT for final statutory approval.This
relaxation is consistent with the “Lower-Of” rule: a dissenting financial creditor, who has committed to
its compressed “Lower-Of” payout through a successful CoC vote, may not subsequently use antitrust
review periods to litigate or reopen asset valuation issues before the adjudicating authority.

5. Constitutional and Administrative Canons of Construction

The judicial validity of the "Lower-Of" rule rests on established legal principles developed by the Supreme

Court of India regarding self-contained economic enactments:

e Canon of Legislative Discretion (Innoventive & Swiss Ribbons) In Innoventive Industries Ltd. v.
ICICI Bank and Swiss Ribbons Pvt. Ltd. v. Union of India, the Supreme Court held that the legislature
has to be given considerable latitude to emphasise speed of resolution, preservation of value, and
collective stability of the market, over individual property or contractual claims. Right in the middle
of this protective zone is the “Lower-Of” formula, directly keeping individual holdouts from
destroying the collective enterprise value.

e The Principle of Complete Machinery (Girnar Traders) In Girnar Traders v. State of Maharashtra, a
Constitution Bench of the Supreme Court held that a self-contained code is a complete, seamless
machinery for its subject matter. The IBC is a stand-alone economic legislation and therefore,
common-law contract principles or general civil law protections cannot be invoked to impugn a cram-
down as per Section 30(2)(b).

¢ Rule of Natural Meaning (Ravula Subba Rao): The consolidating economic statute in Ravula Subba
Rao v. Commissioner of Income Tax has to be construed in the light of its own natural and current
language and not in the light of the old pre-amendment law. Accordingly, NCLT benches would be
compelled to adhere rigidly to the mathematical limits of the new “Lower-Of” rule, without importing
archaic equitable concepts from earlier insolvency regimes.

6. Systemic Structural Impact Matrix and Corporate Compliance Protocols

The following analytical matrices synthesize the structural shifts introduced by the 2026 cram-down

adjustments and provide an operational roadmap for banking and legal counsel.

Actionable Due Diligence Checklist for Corporate and Banking Counsel

Institutional lenders, resolution applicants and restructuring teams will need to change their standard
operating playbooks to survive the post-2026 insolvency landscape:

e Dual-Track Valuation Modeling: Corporate restructuring teams need to run parallel financial models
for each resolution plan being considered. They must establish the theoretical liquidation value and
the projected Section 53 waterfall allocation for every minority financial creditor, to identify potential
dissent risks early.

e Security Verification: Verify that all security interests related to the target are supported by a valid
and consensual agreement by reviewing all underlying loan agreements. This confirms that it is prote-
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cted from government claims under the revised section 3(31) explanation.

e Antitrust Timeline Changes: Modify transaction timelines to align with the new 2026 competition law
guidelines. Coordinate the process so that formal CClI clearance applications are processed at the same
time as CoC assessments, with final approval timed to the NCLT submission window.

e Extended Look-back Audit: Conduct a comprehensive transaction forensic audit using a full two-year
look-back period prior to the commencement of bankruptcy. This helps to identify preferential,
undervalue or excessive asset transfers that may be recovered by direct creditor proceedings under
Section 47.

e The timeline for liquidation alignment is: Make sure that any restructuring and wind-down plans are
within the compressed 180-day wind-down period required by Section 54.

7. Legislative Policy Recommendations

However, the 2026 amendments not only resolve some of the long-standing practical friction points but
also create new legal ambiguities that call for proactive legislative or regulatory attention:
A. Establish a Structured Valuation Guideline for “Waterfall Value Contribution”

The “Lower-Of” rule depends on an accurate calculation of what a dissenting creditor would receive under
a hypothetical Section 53 waterfall in a proposed resolution plan. To avoid continued litigation over these
values, Insolvency and Bankruptcy Board of India (IBBI) should come out with binding Valuation Matrix
Regulations. These rules should provide for objective mathematical formulae to calculate waterfall
projections and minimize the potential for conflicting expert opinion before the NCLT.

B. Present Balanced Mediation Frameworks for Minority Creditors

With its heavy penalty for dissent, the “Lower-Of” rule risks swinging the pendulum too far, exposing
minority or unsecured financial creditors to the arbitrary decisions of a dominant majority block.
Parliament needs to counter this dynamic through the introduction of a mandatory time-bound Pre-Voting
Mediation Mechanism. In the case of a dissenting minority creditor, a specialised mediator should be
appointed for a period of 14 days to help facilitate amendments to the terms of inter-se distribution that
would protect the interests of the minority without impeding the overall resolution timetable.

C. Clarify Cross-Collateral Priorities for Combined Asset Resolutions

As asset level resolutions are more widely used under Section 5(26), more complex disputes will arise
where a single, undivided asset security touches more than one business unit. The Legislature ought to
amend Section 53 to clarify the distribution of proceeds from an unbundled asset sale where there are
multiple distinct creditor groups with overlapping, cross-collateralized security interests in different
divisions of the same corporate group.

8. Conclusion: Towards an Agile, Outcome-Driven Corporate Ecosystem

The “Lower-Of” payout formula under the Insolvency and Bankruptcy Code (Amendment) Act, 2026 is
a major structural change in the corporate restructuring environment of India. The amendment
methodically strips the holdout premium, removing the perverse economic incentives that allowed
minority lenders to block viable restructurings in pursuit of insulated cash exits. This tweak turns the game
theory of the Committee of Creditors from individual asset recovery to consensus and collective revival
of the enterprise.

This rule is also directly related to other legislative reforms of 2026, such as the acceleration of antitrust
clearance procedures, the confirmation of asset-level resolutions and the restriction of security interests to
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consensual agreements. These amendments are aimed at protecting the insolvency system from external
delays and competing claims. The 2026 changes provide a more predictable and efficient regime for the
settlement of distressed assets balancing the competing goals of long-term market stability and creditor
rights. Current Supreme Court precedent, which favors the finality of self-contained economic rules,
supports the 2026 changes.

References

1. Fuerst Day Lawson Ltd. v. Jindal Exports Ltd., 8 SCC 333 (2011).

2. Garrido, J. M. (2026). Strengthening private debt resolution frameworks in India. In India's Financial
System: Building the Foundation for Strong and Sustainable Growth (pp. 205-218). International
Monetary Fund.

3. Girnar Traders v. State of Maharashtra, 3 SCC 1 (2011).

4. Gurrea-Martinez, A. (2026). Insolvency law in the Global South: Lessons for the Global North. The
American Journal of Comparative Law, 74(2), avaf036.

5. Innoventive Industries Ltd. v. ICICI Bank, 1 SCC 407 (2018).

6. Jaypee Kensington Boulevard Apartments Welfare Association v. NBCC (India) Ltd., Civil Appeal
No. 3395 0f 2020 (Supreme Court of India).

7. Maheshwari, D. (2020). Report on judicial delays and corporate distress adjudication in the Supreme
Court of India. Insolvency and Bankruptcy Board of India (IBBI).

8. Pryor, C. S. (2020). Differential treatment among creditors under India's Insolvency and Bankruptcy
Code, 2016: Issues and solutions. American Bankruptcy Law Journal, 94(1), 123—-145.

9. Ravula Subba Rao v. Commissioner of Income Tax, SCR 577 (1956).

10. Rawat, A., Nijhawan, M., & Sharma, V. (2026). Financing corporate insolvency resolution processes:
The failed promise of interim finance. National Law School of India Review, 38(1), 45—62.

11. State Tax Officer v. Rainbow Papers Ltd., 9 SCC 545 (2023).

12. Swiss Ribbons Pvt. Ltd. v. Union of India, 4 SCC 17 (2019).

13. Vidarbha Industries Power Ltd. v. Axis Bank Ltd., 8 SCC 352 (2022).

IJFMR260484987 Volume 8, Issue 4, July-August 2026 6



http://www.ijfmr.com/

