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Abstract 

This essay attempts a complete account of those rules as they stand in September 2026, and it is written at 

an awkward moment. On 1 July 2024 the Indian Penal Code, the Code of Criminal Procedure and the 

Indian Evidence Act gave way to the Bharatiya Nyaya Sanhita, the Bharatiya Nagarik Suraksha Sanhita 

and the Bharatiya Sakshya Adhiniyam. The definition of rape survived almost intact as section 63 of the 

new Sanhita, and its punishment as section 64. But the new law did one thing of real consequence. In 

section 69 it created a separate offence of sexual intercourse by deceitful means, including a promise to 

marry made with no intention of keeping it. For two generations that conduct had been prosecuted as rape 

through section 90 of the Penal Code. It now has a home of its own, with a lighter sentence and a different 

procedural regime, and the courts are only beginning to mark where its boundary with rape lies. At the 

same time, every court in Uttar Pradesh is trying cases in which the act occurred before July 2024 and the 

complaint came after it. The old substantive law must therefore be applied through the new procedure and 

the new law of evidence. The evidence has changed as well. A case that once turned on a medico-legal 

certificate now turns on a DNA report, a chain-of-custody register and several hundred WhatsApp 

messages. The admissibility of those messages depends on a certificate that many investigating officers 

have never prepared. The essay follows a case from beginning to end. It starts with the question that must 

be answered before any other, namely which law governs. It then examines the elements of the offence, 

the concept of consent, and the false promise of marriage under both regimes. It turns next to investigation, 

to the recurring contests over delay, medical evidence and DNA, and to electronic evidence. It closes with 

bail, charge and quashing, the conduct of the trial, final arguments, and sentence and appeal. Throughout, 

the aim is to state the law as the courts have laid it down, to show how each side uses it, and to say plainly 

where questions remain open. 

 

I. Introduction 

Few offences place so much weight on so narrow a question as rape. The physical act is often admitted, 

or proved beyond argument by a laboratory. What the court must decide is what passed between two 

people in a private room, and it must decide that on evidence gathered weeks or months later by 

investigators whose every omission will be examined. The law has answered this difficulty by surrounding 

the question with rules. They govern who records the complaint and where, how the woman is examined 

and by whom, what she may be asked and what she may not, and what the court may presume and what 

the prosecution must prove. A practitioner who does not command those rules will lose a case that the 

facts ought to have won. 

This essay attempts a complete account of those rules as they stand in September 2026, and it is written at 

an awkward moment. On 1 July 2024 the Indian Penal Code, the Code of Criminal Procedure and the 

Indian Evidence Act gave way to the Bharatiya Nyaya Sanhita, the Bharatiya Nagarik Suraksha Sanhita 

and the Bharatiya Sakshya Adhiniyam. The definition of rape survived almost intact as section 63 of the 
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new Sanhita, and its punishment as section 64. But the new law did one thing of real consequence. In 

section 69 it created a separate offence of sexual intercourse by deceitful means, including a promise to 

marry made with no intention of keeping it. For two generations that conduct had been prosecuted as rape 

through section 90 of the Penal Code. It now has a home of its own, with a lighter sentence and a different 

procedural regime, and the courts are only beginning to mark where its boundary with rape lies. 

At the same time, every court in Uttar Pradesh is trying cases in which the act occurred before July 2024 

and the complaint came after it. The old substantive law must therefore be applied through the new 

procedure and the new law of evidence. The evidence has changed as well. A case that once turned on a 

medico-legal certificate now turns on a DNA report, a chain-of-custody register and several hundred 

WhatsApp messages. The admissibility of those messages depends on a certificate that many investigating 

officers have never prepared. 

The essay follows a case from beginning to end. It starts with the question that must be answered before 

any other, namely which law governs. It then examines the elements of the offence, the concept of consent, 

and the false promise of marriage under both regimes. It turns next to investigation, to the recurring 

contests over delay, medical evidence and DNA, and to electronic evidence. It closes with bail, charge 

and quashing, the conduct of the trial, final arguments, and sentence and appeal. Throughout, the aim is 

to state the law as the courts have laid it down, to show how each side uses it, and to say plainly where 

questions remain open. 

 

II. The Temporal Question: Which Law Governs 

The first question in any rape case registered since July 2024 is not whether the offence was committed 

but under which law it is to be judged. The answer comes in three parts, because the three new statutes 

carry three different transitional rules. 

Substance, procedure and evidence 

The substantive law is fixed by the date on which the act was done. Article 20(1) of the Constitution 

forbids a conviction except for violating a law in force at the time of the act, and it forbids a penalty greater 

than that law then allowed. Section 358 of the Nyaya Sanhita repeals the Penal Code but preserves its 

previous operation and anything done or suffered under it. Section 6 of the General Clauses Act likewise 

saves liabilities incurred under a repealed enactment. An act committed on or before 30 June 2024 is 

therefore an offence under section 376 of the Penal Code, whenever it comes to be reported, and it must 

be charged and punished as such. 

Procedure obeys a different rule. Section 531(2)(a) of the Nagarik Suraksha Sanhita saves the old Code 

only for appeals, applications, trials, inquiries and investigations that were pending when the new Sanhita 

came into force. Where nothing was pending on 1 July 2024, as when the first information is lodged after 

that date, the saving clause is simply not engaged. The new procedure then governs from the outset. 

Beneath the rule lies an old principle: a litigant has a vested right in the substantive law, but none in 

procedure. 

The Allahabad High Court settled the position for Uttar Pradesh in Deepu v. State of U.P. That was itself 

a rape case, in which the first information report had been lodged on 3 July 2024 under the Penal Code.1 

Relying on Article 20 and on section 6 of the General Clauses Act, the Division Bench held that an FIR 

lodged on or after 1 July 2024 for an offence committed earlier is to be registered under the Penal Code, 

                                        
1
Deepu v. State of U.P., Criminal Misc. Writ Petition No. 12287 of 2024, decided on 6 August 2024 (Allahabad High Court, Division Bench: 

Vivek Kumar Birla and Arun Kumar Singh Deshwal JJ), paras 8, 9, 15, 16 and 21. 

http://www.ijfmr.com/


 

International Journal for Multidisciplinary Research (IJFMR) 
 

E-ISSN: 2582-2160   ●   Website: www.ijfmr.com       ●   Email: editor@ijfmr.com 

 

IJFMR260588715 Volume 8, Issue 5, September-October 2026 2 

 

while the investigation proceeds under the Nagarik Suraksha Sanhita. The Bench then described the wider 

transition. An investigation pending on 1 July 2024 continues under the old Code until cognizance is taken, 

and so does any further investigation that a court later directs; but cognizance is taken under the new 

Sanhita, and every step thereafter, whether inquiry, trial or appeal, follows its procedure. An appeal or 

revision against a judgment delivered after that date lies under the new Sanhita even where the trial was 

conducted under the old Code, and a challenge brought in the High Court after that date lies under section 

528 of the new Sanhita rather than section 482 of the old. 

The Court directed that its judgment be sent to the Director General of Police for circulation to every 

district, so that investigating officers might be sensitised. An officer in Uttar Pradesh who today registers 

a pre-July rape under section 64 of the new Sanhita is therefore departing from a binding direction. 

The law of evidence follows procedure rather than substance. Section 170(2) of the Sakshya Adhiniyam 

keeps the Evidence Act alive only for applications, trials, inquiries, investigations, proceedings or appeals 

pending when the Adhiniyam commenced. A trial arising from an FIR lodged after July 2024 is therefore 

governed by the Adhiniyam, even where the offence charged is one under the Penal Code. In practice, 

four familiar provisions must now be pleaded under new numbers: section 114A of the Evidence Act has 

become section 120 of the Adhiniyam, section 53A has become section 48, the proviso to section 146 has 

become the proviso to section 149, and section 65B has become section 63. 

The result is a hybrid. Take a woman who alleges rape in June 2024 and reports it in August. Her case 

will be investigated under the Nagarik Suraksha Sanhita, proved under the Sakshya Adhiniyam, and 

decided under the Penal Code. 

Three traps in the transition 

This arrangement conceals three traps. 

The first concerns conduct that straddles the date. A relationship in which intercourse is alleged on several 

occasions may run across 1 July 2024. The acts before that date are offences under the Penal Code, and 

those after it are offences under the Nyaya Sanhita. It is submitted that each set requires its own head of 

charge. It follows that the aggravated form in section 376(2)(n) of the Penal Code, rape committed 

“repeatedly” on the same woman, can aggregate only acts committed before July 2024. 

The second is that section 69 BNS cannot reach conduct that predates it. The Allahabad High Court has 

said in terms that the provision does not operate retrospectively.2 The Supreme Court has not yet 

confronted the point. In Kunal Rameshbhai Kalyani v. State of Gujarat the FIR had been registered under 

section 69 alone, although both acts of intercourse described in the judgment took place in February and 

April 2024. The Court quashed the FIR on its merits without adverting to the date.3 The question therefore 

remains open in the Supreme Court, and the defence should raise it whenever section 69 is invoked for 

conduct before July 2024. 

The third concerns the harsher punishments of the new law. The second limb of Article 20(1) bars any 

penalty greater than the law allowed on the date of the act. Section 70(2) of the Nyaya Sanhita permits a 

sentence of death for the gang rape of any girl under eighteen. The Penal Code confined death in gang 

rape to victims under twelve, under section 376DB. For a gang rape committed before July 2024 on a girl 

aged between twelve and seventeen, death is therefore not an available punishment, whatever the date of 

                                        
2
 Himank Singh @ Vinay v. State of U.P., Application u/s 482 No. 41284 of 2023, decided on 10 March  2026 (Allahabad High Court, Tej 

Pratap Tiwari J), para 16. 
3
 Kunal Rameshbhai Kalyani v. State of Gujarat, 2026 INSC 987, decided on 7 September 2026 (J.B. Pardiwala and K. Vinod Chandran JJ), 

paras 2, 5 and 7. 
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trial. The converse case, in which the new law is lighter, is taken up in Part V in connection with section 

69. 

The wrong statute in the FIR 

An FIR registered under the wrong statute vitiates nothing. The section written in an FIR is a label; it is 

the court that frames the charge on the material before it. The court may alter or add to that charge at any 

time before judgment under section 239 of the Nagarik Suraksha Sanhita. An error in the charge is fatal 

only if it has occasioned a failure of justice. That rule is found in sections 238 and 510 of the new Sanhita, 

which reproduce sections 215 and 464 of the old Code.4 

The defence gains nothing by attacking the label. It gains a good deal by insisting that the charge be framed 

under the statute that governed on the date of the act. 

A note on numbering 

One point of numbering causes persistent confusion. The clauses of section 376(2) of the Penal Code ran 

from (a) to (n); clause (i) was omitted in 2018, and the remaining clauses are carried into section 64(2) of 

the Nyaya Sanhita as clauses (a) to (m). Rape “repeatedly on the same woman” is therefore section 

376(2)(n) of the old law and section 64(2)(m) of the new. The counterpart of section 376 of the Penal 

Code is section 64 of the Nyaya Sanhita. The Sakshya Adhiniyam is a law of evidence and defines no 

offence. 

 

III. The Anatomy of the Offence 

Rape requires proof of two things: one of four sexual acts, done in one of seven circumstances. The identity 

of the man who did it is a third element, which the definition assumes rather than states. Everything that 

follows in this essay is, in the end, about proving or breaking one of these three. 

The acts and the circumstances 

Section 375 of the Penal Code, carried almost verbatim into section 63 of the Nyaya Sanhita, describes 

four acts. The first is penetration by the man’s penis, to any extent, into the woman’s vagina, mouth, 

urethra or anus, or making her do so with him or with another. The second is the insertion of any object, 

or of any part of the body other than the penis, into her vagina, urethra or anus. The third is the 

manipulation of any part of her body so as to cause such penetration, and the fourth the application of his 

mouth to her vagina, anus or urethra. 

Explanation 1 treats the labia majora as part of the vagina. Penetration to any extent therefore completes 

the offence. The point matters whenever medical evidence is argued, for an intact hymen or the absence 

of genital injury does not by itself disprove it. 

The act becomes rape when it is done in one of seven circumstances: against the woman’s will; without 

her consent; with a consent obtained by putting her, or a person in whom she is interested, in fear of death 

or hurt; with a consent given because she believed the man to be her husband, when he knew he was not; 

with a consent given when unsoundness of mind, intoxication, or a stupefying or unwholesome substance 

left her unable to understand the nature and consequences of what she agreed to; with or without her 

consent, when she is under eighteen; and when she is unable to communicate consent. The first two 

descriptions are distinct and are not synonyms, and Part IV explains why the difference matters. 

                                        
4
Pynchemalangaki Bareh v. State of Meghalaya, 2026 INSC 984, decided on 10 September 2026 (Prashant Kumar Mishra and N.V. Anjaria 

JJ), paras 42–54, applying the failure-of-justice test. 
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Consent, the exceptions and the related offences 

Explanation 2 defines consent as “an unequivocal voluntary agreement”. By it the woman communicates 

her willingness to participate in the specific sexual act, whether by words, by gestures or by any other 

form of verbal or non-verbal communication. Its proviso adds that a woman who does not physically resist 

the act of penetration is not, by reason only of that fact, to be regarded as consenting. 

Two exceptions follow. The first excludes a medical procedure or intervention. The second excludes 

intercourse by a man with his own wife, and its history bears recounting. As enacted in the Penal Code, it 

applied wherever the wife was not under fifteen. In Independent Thought v. Union of India the Supreme 

Court read it down so that it applies only where the wife is not under eighteen, bringing it into line with 

the Protection of Children from Sexual Offences Act; in the leading opinion Madan B. Lokur J. stated 

expressly that the Court was not dealing with the marital rape of adult women.5 Section 63 of the Nyaya 

Sanhita now writes the age of eighteen into the text. What remains is the exception’s protection of a 

husband who forces intercourse on an adult wife, and that is now before the Supreme Court. On 9 

September 2026 a bench presided over by the Chief Justice agreed to decide the validity of the exception 

in both section 375 and section 63, and left the date of final hearing to be notified.6 Until the Court rules, 

the exception stands. 

Two lesser offences sit beside rape. Intercourse without consent by a husband with a wife living separately, 

whether under a decree or otherwise, is punishable with two to seven years under section 376B of the 

Penal Code and section 67 of the Nyaya Sanhita. Intercourse by a person in a position of authority or a 

fiduciary relationship, falling short of rape, is punishable with five to ten years’ rigorous imprisonment 

under section 376C and section 68. 

The punishments 

Appendix A tabulates the punishments, but their structure can be stated briefly. 

Rape simpliciter carries at least ten years’ rigorous imprisonment, which may extend to life, together with 

a fine. 

The aggravated forms carry the same minimum, but life here means imprisonment for the remainder of 

the offender’s natural life. They cover rape by a police officer, a public servant, a member of the armed 

forces, a jail or hospital official, a relative, a guardian, a teacher or a person in a position of trust. They 

also cover rape of a pregnant or disabled woman, rape that causes grievous harm, and rape committed 

repeatedly on the same woman. 

The minimum rises to twenty years for rape of a girl under sixteen and for gang rape. Death becomes 

available for rape of a girl under twelve, for rape that causes death or a persistent vegetative state, and for 

repeat offenders. 

The new Sanhita made two structural changes to this scheme. Section 70(2) merged the separate provisions 

for gang rape of girls under sixteen and under twelve into a single category: gang rape of any girl under 

eighteen, punishable with imprisonment for natural life or death. Section 71 confined the repeat-offender 

provision to convictions under sections 64, 65, 66 and 70, leaving sections 67, 68 and 69 outside it. Under 

sections 65 and 70, the fine must also be just and reasonable to meet the victim’s medical expenses and 

rehabilitation, and it is paid to her. 

                                        
5
Independent Thought v. Union of India, AIR 2017 SC 4904, decided on 11 October 2017, paras 105 and 106 (Madan B. Lokur J; Deepak 

Gupta J delivered a separate concurring opinion). 
6
As reported by LawChakra on 9 September 2026 (“Can a husband be prosecuted while marital rape exception stands?”) and by The News 

Mill in September 2026. The lead matter is Hrishikesh Sahoo v. State of Karnataka, SLP (Crl.) Nos. 4063–4064 of 2022. 
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These minimum sentences bind the court. Before 2013 a court could impose less than the minimum for 

adequate and special reasons recorded in writing. That discretion has been withdrawn, and the Supreme 

Court has said that a sentencing court must now impose at least the statutory minimum.7 How the court 

chooses a sentence above the floor is considered in Part XV. 

Age, and the meeting point with POCSO 

The sixth description makes consent irrelevant where the woman is under eighteen. The age of the 

prosecutrix is therefore, in many cases, the whole of the case. It is a foundational fact that the prosecution 

must prove, not one the court may assume. 

Section 34 of the Protection of Children from Sexual Offences Act requires the Special Court to determine 

age. The Supreme Court has held that in doing so the court must apply section 94 of the Juvenile Justice 

(Care and Protection of Children) Act, 2015, although that provision was framed for children in conflict 

with the law.8 Section 94(2) prescribes an order of proof. The first resort is a date-of-birth certificate from 

the school, or the matriculation or equivalent certificate from the examining board; failing that, a birth 

certificate issued by a corporation, municipal authority or panchayat; and only in the absence of both, an 

ossification test or other medical age-determination test. 

In Yuvaprakash the prosecution relied on a transfer certificate and extracts from an admission register. 

The Court held that these were not the documents section 94(2)(i) contemplates, and the headmasters 

could not say on what basis the date had been recorded. The only evidence that satisfied section 94 was 

the ossification report, which placed the girl between eighteen and twenty. The Court called it the most 

authentic evidence on record and acquitted the accused. 

Other decisions point the same way. A baptismal certificate supported only by the mother’s word is not a 

section 94 document.9 A date of birth entered in a school register is admissible as an entry in a public 

record, but it has no evidentiary value unless the person who made the entry, or who supplied the date, is 

examined, for parents and near relations with special knowledge are the best witnesses to a date of birth.10 

And an Aadhaar card establishes identity, not date of birth, so that a school leaving certificate is to be 

preferred to it.11 

Where the age rests on a radiological estimate alone, the Supreme Court has held that the estimate is not 

exact. A sufficient margin must be allowed either way, and the benefit of the resulting doubt goes to the 

accused.12 

It is submitted that the radiologist should be cross-examined on which joints were examined, how far each 

had fused, and on what date the plates were taken. An estimate made in August must still be carried back 

to the date of an act committed in June. 

Defeating the claim of minority rarely ends the case. In Pynchemalangaki Bareh the prosecution failed to 

prove that the girl was a child, and the conviction under the special statute could not stand. The Supreme 

                                        
7
Ehsaan v. State (NCT of Delhi), 2026 INSC 720, decided on 20 July 2026 (Sanjay Karol and Augustine George Masih JJ), para 9, in the 

context of section 376D. 
8
P. Yuvaprakash v. State, 2023 INSC 626, decided on 18 July 2023 (S. Ravindra Bhat and Aravind Kumar JJ), paras 12–14 and 19. 

9
Pynchemalangaki Bareh v. State of Meghalaya, 2026 INSC 984, paras 33–36. 

10
Birad Mal Singhvi v. Anand Purohit, 1988 Supp SCC 604 (no paragraph numbers on Indian Kanoon). 

11
Saroj v. IFFCO-Tokio General Insurance Co., 2024 INSC 816, decided on 24 October 2024 (Sanjay Karol and Ujjal Bhuyan JJ), paras 

9.4–9.6 and 10. The case arose from a motor accident claim, and the Court relied substantially on a circular of the Unique Identification 

Authority of India. 
12

Rajak Mohammad v. State of Himachal Pradesh, Criminal Appeal No. 1395 of 2015, decided on 23 August 2018 (Ranjan Gogoi, Navin 

Sinha and K.M. Joseph JJ), paras 5–8. 
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Court nevertheless substituted a conviction under section 376 of the Penal Code, although no charge under 

that section had been framed. It reasoned that the two offences share their ingredients, and that the accused 

had known the case against him and had fully met it. The substitution therefore occasioned no failure of 

justice, and the sentence fell from twenty years to ten.13 

It is submitted that this is the true value of a successful challenge to age. It lowers the statutory minimum 

and opens the door to a defence of consent. It helps the accused only if consent is also available on the 

facts. 

 

IV. Consent and Will 

The first two descriptions in section 375 ask different questions. “Against her will” asks whether the act 

was done in the face of her opposition. “Without her consent” asks whether she made a free and informed 

choice to agree to it. A woman may be overborne without resisting, and she may submit without 

consenting. The law treats neither as consent. 

Two limbs, two questions 

The Supreme Court drew the distinction in State of U.P. v. Chhoteylal.14 “Against her will”, the Court 

said, ordinarily means that the act was done despite her resistance and opposition. “Without her consent” 

connotes the absence of an act of reason accompanied by deliberation. Consent procured by intimidation, 

force, fraud or undue influence is no consent at all. Every consent involves submission, but mere 

submission does not involve consent. The prosecutrix in that case had remained with the accused for some 

time, and the Court held that throughout it she had been under constant fear, with no free act of the mind. 

Chhoteylal drew on State of Himachal Pradesh v. Mango Ram, which it described as a decision of three 

judges.15 Mango Ram had held that submission of the body under fear or terror cannot be construed as a 

consensual sexual act. Consent, it said, requires voluntary participation after the exercise of intelligence. 

That intelligence must rest on knowledge of the significance and moral quality of the act, and on a free 

choice between resistance and assent. 

Deelip Singh v. State of Bihar adopted an older phrase of the Punjab High Court: “every consent involves 

a submission but the converse does not follow”.16 Where the woman lacks the capacity to consent, the 

question does not arise at all. A woman with an intellectual disability cannot give legally valid consent, 

and her helpless resignation is not consent.17 

It is submitted that the choice between the two limbs should be made deliberately, both in the charge-sheet 

and in argument. Where the woman resisted, the first limb fits her case. Where she froze, was coerced or 

was deceived, it is the second, and the reasoning of Chhoteylal and Mango Ram carries her case. 

The defence, for its part, should hold the prosecution to the limb it has chosen. A case pleaded as forcible 

rape against resistance cannot, once the evidence of resistance fails, be quietly converted into a case of 

consent vitiated by deceit. The two theories call for different proof, and they give the accused different 

notice of what he must meet. 

                                        
13

Pynchemalangaki Bareh v. State of Meghalaya, 2026 INSC 984, paras 50, 54 and 58–59. 
14

State of U.P. v. Chhoteylal, (2011) 2 SCC 550 (Aftab Alam and R.M. Lodha JJ), paras 13, 15, 16, 17 and 23. 
15

State of Himachal Pradesh v. Mango Ram, (2000) 7 SCC 224 (no paragraph numbers on Indian Kanoon). 
16

Deelip Singh @ Dilip Kumar v. State of Bihar, (2005) 1 SCC 88, decided on 3 November 2004 (no paragraph numbers on Indian Kanoon), 

adopting Rao Harnarain Singh Sheoji Singh v. State, AIR 1958 P&H 123. 
17

Tulshidas Kanolkar v. State of Goa, (2003) 8 SCC 590 (no paragraph numbers on Indian Kanoon). 
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Express and implied consent 

Consent may be express or implied, as Explanation 2 contemplates in its reference to “gestures or any 

form of verbal or non-verbal communication”. Conduct can therefore prove consent. But the Explanation 

imposes two limits: the consent must be unequivocal, and it must relate to the specific sexual act. The 

Supreme Court has described consent under section 375 as an active and reasoned deliberation, requiring 

an understanding of the act and its consequences.18 

It is submitted that three consequences follow. 

First, implied consent must rest on positive conduct. Initiating contact, arranging the meeting, checking in 

together, and affectionate exchanges before and after the act may all show it. Mere passivity never can, 

for the proviso to Explanation 2 forbids treating non-resistance alone as consent. 

Secondly, consent does not travel. Consent to one act, or on one occasion, does not extend to another act 

or a later occasion. 

Thirdly, consent may be withdrawn. Because consent attaches to the specific act, a woman who withdraws 

it has, from that moment, ceased to consent. No decision of the Supreme Court squarely addressing 

withdrawal during the act was found in preparing this essay; the proposition rests on the text of the 

Explanation itself. 

When consent is vitiated 

Section 90 of the Penal Code, reproduced as section 28 of the Nyaya Sanhita, identifies three situations in 

which apparent consent is not consent: where it is given under fear of injury or under a misconception of 

fact, and the person doing the act knows or has reason to believe that it was so given; where it is given by 

a person who, through unsoundness of mind or intoxication, cannot understand its nature and consequence; 

and where it is given by a child under twelve. 

Misconception of fact is where the false-promise cases have always lived, and Part V examines them. 

Impersonation of a husband, and incapacity, have their own clauses in section 375. 

Reading consent from circumstances 

Consent is rarely proved by direct evidence. The court reads it from circumstances, and the same 

circumstance usually admits of two readings. 

Take first the absence of injury. The Supreme Court has warned that treating the absence of injury as a 

sign of consent is a stereotype, and one that courts must not voice.19 It has held that an intact hymen, or 

the absence of injury, does not belie the prosecutrix.20 Yet the absence of injury, together with other 

infirmities, has contributed to acquittals where the prosecution alleged a violent struggle.21 

A woman who passes through busy places with the accused and raises no alarm may have been paralysed 

by fear, as the Court found in Chhoteylal. Or she may have been accompanying him willingly, as it found 

in Paramjit Singh Bedi v. State of Punjab.22 

Continued contact after the event is equally ambiguous. The prosecution explains it as trauma, dependence 

or fear, and the defence as the ordinary conduct of a continuing relationship. In Pankaj Singh v. State of 

                                        
18

Pramod Suryabhan Pawar v. State of Maharashtra, (2019) 9 SCC 608 (Dr D.Y. Chandrachud and Indira Banerjee JJ), paras 9–14. 
19

Aparna Bhat v. State of Madhya Pradesh, AIR 2021 SC 1492, decided on 18 March 2021 (A.M. Khanwilkar and S. Ravindra Bhat JJ), 

para 45. 
20

Ranjit Hazarika v. State of Assam, (1998) 8 SCC 635, para 5. 
21

Rai Sandeep @ Deepu v. State (NCT of Delhi), (2012) 8 SCC 21 (Swatanter Kumar and F.M. Ibrahim Kalifulla JJ), para 12. 
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Paramjit Singh Bedi v. State of Punjab, 2026 INSC 1054, decided on 25 September 2026 (Ujjal Bhuyan and Atul S. Chandurkar JJ), para 
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Haryana the Court weighed against the prosecution the fact that the parties had exchanged WhatsApp 

messages some three to four hundred times between the incident and the complaint.23 

The lesson for both sides is that no single circumstance decides the question. The answer lies in how the 

circumstances fit together, and in whether the woman’s account of them holds steady from the first report 

to the witness box. 

The presumption of absence of consent 

Section 114A of the Evidence Act, now section 120 of the Sakshya Adhiniyam, is the prosecution’s most 

powerful instrument. It is also narrower than it is often taken to be. It operates only in prosecutions under 

the aggravated clauses of section 376(2) of the Penal Code or section 64(2) of the Nyaya Sanhita. In such 

a prosecution, where sexual intercourse by the accused is proved and the woman states in evidence that 

she did not consent, the court shall presume that she did not. 

The Supreme Court has confined the presumption in two ways. First, it depends on the charge actually 

framed. In Pankaj Singh no charge under any clause of section 376(2) had been framed, and the Court 

held that neither the prosecution nor the victim could invoke the presumption at the stage of appeal. The 

ordinary burden therefore applied.24 Second, the presumption arises only once intercourse by the accused 

has been proved, and it is extremely restricted in its application. Even where it applies, the testimony of 

the prosecutrix must still be scrutinised.25 

In gang rape, by contrast, the presumption operates with full force. A defence suggestion of a prior 

relationship, unsupported by evidence, will not rebut it.26 

It is submitted that in relationship cases the prosecution’s gateway to the presumption is the aggravated 

clause for rape committed repeatedly on the same woman: section 376(2)(n) of the Penal Code, or section 

64(2)(m) of the Nyaya Sanhita. The defence should therefore contest that clause at the stage of charge. If 

only a single act is disclosed, the charge falls to section 376(1) or section 64(1), and the presumption falls 

with it. The prosecution, for its part, should plead the dates and particulars of every act on which it relies. 

Character and sexual history 

Two provisions shut out the victim’s character and sexual history. Section 53A of the Evidence Act, now 

section 48 of the Sakshya Adhiniyam, makes evidence of her character, or of her previous sexual 

experience with any person, irrelevant where consent is in issue. It is irrelevant both to whether she 

consented and to the quality of any consent. The proviso to section 146, now the proviso to section 149, 

forbids adducing such evidence, or putting questions in cross-examination about her general immoral 

character or previous sexual experience, in order to prove consent. 

The Supreme Court has described a woman’s sexual history as wholly immaterial to whether she was 

raped. It has also rejected, as wrong, the assumption that a sexually active woman cannot be raped.27 

These rules sit uneasily with the false-promise cases, and the tension must be handled with care. The 

statute speaks of previous sexual experience “with any person”, which includes the accused. Yet in a false-

promise prosecution, the relationship between the parties is the prosecution’s own case: the promise was 

made within it, and the intercourse is said to have been procured by it. 

                                        
23

Pankaj Singh v. State of Haryana, 2024 INSC 254, decided on 21 March 2024 (Abhay S. Oka and Ujjal Bhuyan JJ), para 14. 
24

Pankaj Singh v. State of Haryana, 2024 INSC 254, paras 9–11. 
25

Raja v. State of Karnataka, (2016) 10 SCC 506 (Pinaki Chandra Ghose and Amitava Roy JJ), para 24. 
26

Raju @ Umakant v. State of Madhya Pradesh, 2025 INSC 615, decided on 1 May 2025 (Sanjay Karol and K.V. Viswanathan JJ), para 25 

(read from Indian Kanoon’s in-document fragments). 
27

State of Jharkhand v. Shailendra Kumar Rai @ Pandav Rai, Criminal Appeal No. 1441 of 2022, decided on 31 October 2022 (Dr D.Y. 

Chandrachud and Hima Kohli JJ), paras 62 and 63; see also Lillu @ Rajesh v. State of Haryana, (2013) 14 SCC 643, para 9. 
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It is submitted that the relationship may be examined to establish its nature, its duration and the 

circumstances of the promise, because the charge puts those matters in issue. But it may never be used to 

suggest that, because she consented before, she consented on the occasion charged. And no question may 

be put about her relations with anyone else. Counsel on either side should draw that line expressly and 

object whenever it is crossed. 

 

V. The False Promise of Marriage: Section 376 with Section 90 IPC, and Section 69 BNS 

Under the Penal Code, a promise of marriage turned intercourse into rape only on two conditions: the 

promise was false when it was made, and it was the reason the woman agreed. The Nyaya Sanhita has 

moved that conduct into section 69, a separate and lighter offence. The Supreme Court has held that the 

same test of intention at the outset governs it. 

The Penal Code route 

The modern law begins with Uday v. State of Karnataka.28 The prosecutrix was a grown woman who had 

consented to intercourse because she loved the accused and he had promised to marry her. She also knew 

that the difference in their castes made the marriage unlikely. The Court held that she had not acted under 

a misconception of fact, and that her consent was her own. It made three points. A failure to keep a promise 

at some uncertain future date does not, without more, show that consent was given under a misconception 

at the outset. Section 90 is engaged only where the accused never intended to marry from the very 

beginning. And the burden of proving the absence of consent rests on the prosecution. The Court added 

that the tests it described were only guides: each case would turn on its own evidence. 

Deelip Singh v. State of Bihar refined the position a year later.29 A promise to marry, “without anything 

more”, does not give rise to a misconception of fact. But a representation deliberately made to obtain the 

woman’s assent, by a man who has no intention of marrying her, does vitiate her consent. On the facts the 

Court found a breach of promise rather than a false promise, and it set aside the conviction. It nonetheless 

directed the accused to pay fifty thousand rupees in compensation under Article 142. That order is an early 

instance of the Court separating criminal liability from the wrong the woman had undoubtedly suffered. 

Deepak Gulati v. State of Haryana gave the distinction its settled form.30 There is, the Court said, a 

difference between the mere breach of a promise and the failure to fulfil a false promise, just as there is a 

clear distinction between rape and consensual sex. The court must ask whether the accused actually wished 

to marry the woman, or whether he had mala fide motives and made the promise only to satisfy his lust. 

Section 90 requires him to know that the consent rests on a misconception. And there must be adequate 

evidence that, at the initial stage, he had no intention whatsoever of keeping his word. 

Pramod Suryabhan Pawar v. State of Maharashtra reduced this to a two-part test, which the Court has 

applied ever since.31 First, the promise must have been false: given in bad faith, and with no intention of 

being kept when it was made. Second, the false promise must have had a direct nexus to the woman’s 

decision to engage in the sexual act. On the facts, the relationship had lasted some six years and continued 

after the obstacle to marriage arose. No bad faith at the outset was alleged, and the FIR was quashed. 

                                        
28

Uday v. State of Karnataka, (2003) 4 SCC 46 (N. Santosh Hegde and B.P. Singh JJ; no paragraph numbers on Indian Kanoon). 
29

Deelip Singh @ Dilip Kumar v. State of Bihar, (2005) 1 SCC 88 (no paragraph numbers on Indian Kanoon). 
30

Deepak Gulati v. State of Haryana, (2013) 7 SCC 675 (Dr B.S. Chauhan and Dipak Misra JJ), paras 18, 20 and 21. 
31

Pramod Suryabhan Pawar v. State of Maharashtra, (2019) 9 SCC 608, paras 16 and 18–20. 
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The prosecution’s principal authority is Anurag Soni v. State of Chhattisgarh.32 There the prosecution 

proved that the accused had never intended to marry the prosecutrix. The Court held that consent obtained 

on such an assurance is consent given under a misconception of fact within section 90, so that the act is 

rape. The conviction was upheld, though the sentence was reduced to seven years. 

The research for this essay found no Supreme Court decision between 2024 and 2026 that upholds a false-

promise conviction for rape on its merits. Mukesh Kumar Yadav v. State (Andaman and Nicobar) is 

sometimes cited as such a case, but the Court there corrected only an error of sentencing procedure. It 

remitted the matter to the High Court and left the conviction open to challenge afresh.33 

The quashing line 

Since 2018 the Supreme Court has repeatedly quashed prosecutions that arose from relationships ending 

without marriage. The decisions are fact-specific, but their reasoning runs in a single current. The cases 

fall broadly into four groups. 

Mature complainants and long cohabitation 

In Dhruvaram Murlidhar Sonar the complainant was a widow and a nurse who had lived with the accused. 

The Court held that intercourse under a promise is not rape unless the promise was made with the sole 

intention of seducing her.34 

In Naim Ahamed the complainant was a married woman with three children. She continued to live with 

the accused after learning that he was married, and bore his child. The Court held that she was mature 

enough to understand what she was agreeing to, and acquitted him. It nonetheless let stand an order that 

he pay her five lakh rupees.35 

Defects in the complaint itself 

In Sonu @ Subhash Kumar, an appeal from Uttar Pradesh, the Court quashed a charge-sheet because the 

FIR itself did not allege that the promise was false when made.36 

Consensual relationships that ended 

The largest group concerns relationships that were consensual while they lasted and ended without 

marriage. In Shiv Pratap Singh Rana a two-year relationship was held to be consensual, and the trial was 

quashed.37 In Prashant the Court said that “a mere breakup” between consenting adults cannot set the 

criminal law in motion, and that the High Court should have used its inherent power to prevent an abuse 

of process.38 

Mahesh Damu Khare contains the fullest statement of the doctrine.39 The relationship there began in 2008, 

and the FIR came in 2017. A complaint made promptly, the Court observed, would point towards a false 

                                        
32

Anurag Soni v. State of Chhattisgarh, (2019) 13 SCC 1 (L. Nageswara Rao and M.R. Shah JJ), paras 12, 14 and 16. 
33

Mukesh Kumar Yadav v. State (Andaman and Nicobar), 2026 INSC 559, decided on 26 May 2026 (K.V. Viswanathan and Vijay Bishnoi 

JJ), paras 19–22. 
34

Dhruvaram Murlidhar Sonar v. State of Maharashtra, AIR 2019 SC 327, decided on 22 November 2018 (A.K. Sikri and S. Abdul Nazeer 

JJ), paras 20, 21 and 23. 
35

Naim Ahamed v. State (NCT of Delhi), Criminal Appeal No. 257 of 2023, decided on 30 January 2023 (Ajay Rastogi and Bela M. Trivedi 

JJ), paras 20 and 21. 
36

Sonu @ Subhash Kumar v. State of U.P., AIR 2021 SC 1405, decided on 1 March 2021 (Dr D.Y. Chandrachud and M.R. Shah JJ), paras 

9, 11 and 12. 
37

Shiv Pratap Singh Rana v. State of Madhya Pradesh, 2024 INSC 481, decided on 8 July 2024 (Abhay S. Oka and Ujjal Bhuyan JJ), paras 

19, 25 and 27. 
38

Prashant v. State (NCT of Delhi), 2024 INSC 879, decided on 20 November 2024 (B.V. Nagarathna and N. Kotiswar Singh JJ), paras 18, 

19 and 21. 
39

Mahesh Damu Khare v. State of Maharashtra, 2024 INSC 897, decided on 26 November 2024 (B.V. Nagarathna and N. Kotiswar Singh 

JJ), paras 22–31 and 37. 
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promise; one made after years of continued relations makes that inference difficult to draw. Even if the 

first promise had been false, years of continuing the relationship weakened any direct link between the 

promise and the intercourse. The complainant was a mature woman with grown daughters, and the real 

trigger for her complaint was that the accused’s financial support had stopped. To attach criminality to a 

long relationship at so late a stage, the Court warned, is dangerous. 

Rajnish Singh @ Soni, an appeal from the Allahabad High Court, carried the reasoning further. The 

complainant was a lecturer, and the relationship had lasted sixteen years. No reasonable person, the Court 

said, would accept that she had consented for sixteen years only because of a promise of marriage; the 

case was a love affair gone sour, and its prosecution an abuse of process.40 In Jaspal Singh Kaural the 

Court added that it would be folly to treat every breach of a promise to marry as a false promise,41 and in 

Samadhan it required that the physical relationship be traceable directly to a promise that was false from 

the start.42 

Promises the law could not enforce or that were made in good faith 

In Pramod Kumar Navratna the complainant was herself married. A promise to marry her was legally 

incapable of performance, and the Court described the case as a consensual relationship turning 

acrimonious.43 

In Kunal Rameshbhai Kalyani the parties had met on a digital platform. The Court held that merely 

communicating a wish to marry is not a deceitful means. The accused’s later refusal, because his mother 

would not permit the marriage, showed that any promise had been made in good faith.44 

The Allahabad High Court 

The Allahabad High Court has applied the same reasoning. In Alok Ranjan it quashed proceedings under 

section 528. The FIR there had followed the accused’s own petition for restitution of conjugal rights, and 

the Court found it had been lodged to take revenge for a failed relationship.45 In Saurabh Pal Singh it 

discharged an accused after a relationship of more than ten years, entangled with money. The prosecutrix’s 

own statement under section 164 disclosed no promise that was false at the outset.46 

The common thread 

What unites these decisions is not sympathy for the accused but a view about evidence. Intention at the 

outset is a state of mind at a fixed moment, and it must be inferred from facts. The longer a relationship 

continues, the harder it becomes to say that the woman’s agreement on each occasion was procured by a 

promise made at the start. The same is true where she knew of the obstacle to marriage. It is equally true 

where the complaint follows a trigger that has nothing to do with the promise: his marriage to another 

woman, a quarrel over money, or litigation he has begun. 

                                        
40

Rajnish Singh @ Soni v. State of U.P., 2025 INSC 308, decided on 3 March 2025 (Vikram Nath and Sandeep Mehta JJ), paras 21, 22, 25, 

29 and 37–39. 
41

Jaspal Singh Kaural v. State (NCT of Delhi), 2025 INSC 457, decided on 7 April 2025 (B.V. Nagarathna and S.C. Sharma JJ), paras 13–

15. 
42

Samadhan v. State of Maharashtra, 2025 INSC 1351, decided on 24 November 2025 (B.V. Nagarathna and R. Mahadevan JJ), paras 27, 

28 and 38. 
43

Pramod Kumar Navratna v. State of Chhattisgarh, 2026 INSC 124, decided on 5 February 2026 (B.V. Nagarathna and Ujjal Bhuyan JJ), 

paras 17, 19, 20 and 28. 
44

Kunal Rameshbhai Kalyani v. State of Gujarat, 2026 INSC 987, paras 5–7. 
45

Alok Ranjan v. State of U.P., 2026:AHC:158011, decided on 30 July 2026 (Vivek Kumar Singh J), paras 53–56. 
46

Saurabh Pal Singh v. State of U.P., Criminal Appeal Nos. 769 of 2025 and 2424 of 2026, decided on 6 July 2026 (Santosh Rai J), paras 22 

and 29–32. 
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Section 69 of the Nyaya Sanhita 

Section 69 reads, in its operative part: 

Whoever, by deceitful means or by making promise to marry to a woman without any 

intention of fulfilling the same, has sexual intercourse with her, such sexual intercourse not 

amounting to the offence of rape, shall be punished with imprisonment of either description 

for a term which may extend to ten years and shall also be liable to fine. 

The Explanation provides that “deceitful means” includes inducement for, or a false promise of, 

employment or promotion, and marrying by suppressing identity. The promise to marry therefore appears 

in the body of the section, not in the Explanation. 

The offence therefore has three elements: sexual intercourse with a woman; obtained either by deceitful 

means or by a promise to marry made with no intention of fulfilling it; and falling short of rape. The 

punishment extends to ten years, and there is no minimum. 

The Supreme Court’s first reading 

In Kunal Rameshbhai Kalyani the Supreme Court read the section for the first time.47 It began 

from the Penal Code. There a false promise had been prosecuted under section 375 read with 

section 90, and consent was vitiated only if the promise was made with no intention of keeping it. 

The Court then observed that the Nyaya Sanhita, by enacting section 69, had created a separate 

offence. It had carved fraudulent and deceitful conduct out of the grave offence of rape, and given 

that conduct its own punishment. The words “without any intention of fulfilling the same”, the 

Court held, import the same rigour. The promise must have been made with the intention of never 

keeping it. 

The Allahabad High Court 

The Allahabad High Court has described section 69 as a new offence, distinct from section 375, which 

draws on the principles of section 90. In               Vipin Kumar it held that a man who is already married, 

and who promises marriage to another woman, deceives her from the outset, leaving to the trial the 

question whether she knew of his marriage.48 In Shivam Upadhyay the accused had made his marriage 

conditional on his sisters being married first; the Lucknow Bench treated this as showing that he never 

meant to marry, and refused anticipatory bail.49 In Udayveer Singh, by contrast, a four-year consensual 

relationship was held to be neither a misconception under section 28 nor deceit under section 69, and 

anticipatory bail was granted.50 And in Sayyed Sameer the Lucknow Bench observed, in a bail appeal 

whose observations do not bind the trial, that the issue before it was one of deceit and breach of promise 

under section 69 rather than of force under section 64.51 

The Karnataka High Court, by contrast, has treated both section 69 and the aggravated form of section 64 

as prima facie attracted on the same facts, and declined to quash.52 

                                        
47

Kunal Rameshbhai Kalyani v. State of Gujarat, 2026 INSC 987, para 4. 
48

Vipin Kumar v. State of U.P., Application u/s 528 BNSS No. 45399 of 2025, decided on 23 February 2026 (Avnish Saxena J), paras 15–

17 and 19. 
49

Shivam Upadhyay v. State of U.P., 2026:AHC-LKO:23816, decided on 6 April 2026 (Manish Kumar J), paras 7, 9 and 10. 
50

Udayveer Singh v. State of U.P., 2025:AHC:12805, decided on 24 January 2025 (Vivek Varma J), para 5. 
51

Sayyed Sameer v. State of U.P., 2025:AHC-LKO:64645, decided on 16 October 2025 (Pramod Kumar Srivastava J). 
52

Hanmantappa v. State of Karnataka, 2026:KHC-D:14301, decided on 31 August 2026 (Anant Ramanath Hegde J), paras 14–16. Persuasive 

only. 
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Why the choice of section matters 

The choice between the two sections has consequences well beyond the sentence, and Appendix B sets 

them out. Only section 64 attracts the presumption of absence of consent, the two-month limits for 

investigation and trial, mandatory trial in camera, and the enhanced punishment for repeat offenders. Both 

sections require the complaint to be recorded by a woman officer and the victim’s statement to be recorded 

by a magistrate; both protect her identity and exclude evidence of her character; and both call for trial, as 

far as practicable, by a woman judge. Neither bars anticipatory bail, a bar the statute reserves for the rape 

of girls under sixteen and the gang rape of minors. 

Questions the courts have not yet settled 

The first open question is whether a bare false promise made after 1 July 2024 must now be charged under 

section 69 rather than section 64, and no binding decision answers it. The reasoning in Kunal is that 

Parliament “carved out” deceitful conduct from rape. It is submitted that this strongly supports the view 

that a false promise unaccompanied by force, fear or incapacity now belongs under section 69, leaving 

section 64 for those cases. The Karnataka High Court has treated both as attracted, and the Lucknow 

Bench, in a bail order, has leaned towards section 69. Where the prosecution alleges nothing but a false 

promise, the defence should seek alteration of the charge under section 239 of the Nagarik Suraksha 

Sanhita. 

The second concerns conduct before 1 July 2024. For such conduct section 69 cannot be applied, and the 

charge remains section 376 read with section 90. A defence argument on sentence remains, though it 

should be stated with its weaknesses. In T. Barai v. Henry Ah Hoe the Supreme Court made two holdings. 

Article 20(1) is not attracted where a later law reduces the punishment for an offence. And the rule of 

beneficial construction requires even an ex post facto law of that kind to be applied to soften the rigour of 

the earlier law.53 Parliament now treats the false promise as a lesser offence without a minimum sentence, 

and the accused may ask for the benefit of that legislative judgment. There are three answers: T. Barai 

concerned the same offence, re-graded by an amending Act, whereas the Penal Code has been repealed 

and a different offence created; section 358 of the Nyaya Sanhita expressly saves penalties incurred under 

the Code; and the Allahabad High Court has held that section 69 is not retrospective. 

It is submitted that the argument is legitimate but uphill, and no decision accepting it was found. 

The third concerns cases in which either party is married. A promise to marry a woman who is already 

married is legally unenforceable, and it points towards a consensual relationship rather than deceit 

(Pramod Kumar Navratna). A married man who conceals his marriage and promises marriage deceives 

from the beginning (Vipin Kumar). Where he actually goes through a form of marriage while suppressing 

his identity, the Explanation to section 69 applies in terms. 

The facts that decide these cases 

Whichever section is invoked, false-promise cases are won and lost on a small number of facts: when the 

promise was first made, measured against the first act of intercourse; whether the woman knew of an 

obstacle to the marriage, whether caste, religion, an existing marriage or family opposition; how long the 

relationship lasted, and whether intercourse continued after the obstacle came to light; her age, education 

and independence; what triggered the complaint; and whether her first information or her statement before 

the magistrate alleges, even once, that the promise was false when made. 

                                        
53

T. Barai v. Henry Ah Hoe, (1983) 1 SCC 177, decided on 7 December 1982 (no paragraph numbers on Indian Kanoon). 
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The prosecution’s best evidence of a false intention is concrete: an engagement to another woman already 

arranged, a false name, a concealed marriage, a condition that shows the marriage was never meant to 

happen, or a pattern of similar conduct with other women. The defence’s best evidence is the relationship 

itself, traced over time in the woman’s own words and messages. 

 

VI. Investigation 

Most rape trials are decided by what the investigating officer did in the first seventy-two hours: who 

recorded the complaint, how quickly the woman reached the doctor and the magistrate, and whether every 

sample reached the laboratory under an unbroken record. The new Sanhita has codified much of this, and 

the Supreme Court has added directions of its own. 

The complaint 

A first information may be given at any police station, whatever the place of the offence, and it may be 

given orally or electronically. An electronic complaint is taken on record once the informant signs it within 

three days (section 173(1)). 

Where a woman reports an offence under sections 64 to 71, 74 to 79 or 124 of the Nyaya Sanhita, the 

information must be recorded by a woman police officer or a woman officer. 

Where the victim is temporarily or permanently disabled, the statute adds four requirements: the 

information is recorded at her residence or a place of her choice; an interpreter or special educator is 

present; the recording is videographed; and the police must have her statement recorded by a magistrate 

under section 183(6)(a). 

The informant or victim is entitled to a free copy (section 173(2)). The preliminary enquiry permitted by 

section 173(3) applies only to offences punishable with three years or more but less than seven. It has no 

application to rape, or to section 69. 

An officer’s refusal to register a rape complaint was itself an offence under section 166A(c) of the Penal 

Code. The informant’s remedies lie to the Superintendent of Police and to the magistrate (sections 173(4) 

and 175(3)). A complaint made after July 2024 about an earlier offence is registered under the Penal Code 

and investigated under the new Sanhita (Deepu). 

The victim’s statements 

The victim’s statement to the police is recorded at her residence or a place of her choice, as far as 

practicable by a woman police officer. Her parents, a guardian, near relatives or a local social worker may 

be present. It may also be recorded by audio-video electronic means, including a mobile phone (section 

176(1), proviso; section 180). 

At trial that statement may be used only to contradict her (section 148 of the Sakshya Adhiniyam). An 

omission from it counts as a contradiction only in three situations, as a bench of six judges explained in 

Tahsildar Singh v. State of U.P.54: where the omitted fact is necessarily implied by what was recorded; 

where it is the negative aspect of a positive recital; and where the two versions cannot stand together. 

It is submitted that where the statement was recorded on video, the defence should always call for the 

recording and test the written version against it. Over time, electronic recording will turn the contest over 

omissions and contradictions from a matter of argument into a matter of evidence. 

For offences under sections 64 to 71, 74 to 79 and 124, the magistrate must record the victim’s statement 

as soon as the offence comes to the notice of the police (section 183(6)(a)). The statement is to be recorded 
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Tahsildar Singh v. State of U.P., AIR 1959 SC 1012 (bench of six judges; majority opinion of K. Subba Rao J for four; no paragraph 

numbers on Indian Kanoon). 
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as far as practicable by a woman magistrate, or else by a male magistrate in the presence of a woman. A 

victim with a disability is assisted by an interpreter or special educator, and her statement is recorded by 

audio-video means. 

That statement is not substantive evidence, because it is not made on oath at the trial and is not tested by 

cross-examination. It may be used to corroborate the witness under section 160 of the Sakshya Adhiniyam, 

or to contradict her under section 148.55 It follows that a conviction cannot rest on the statement alone. 

Where the victim and every other witness of fact resile at the trial, a conviction founded solely on the 

earlier statement cannot stand.56 

The position is different where she supports the prosecution in chief and resiles only in a cross-examination 

recorded months later. Her evidence in chief does not then disappear. If it is consistent with her first 

information, her statement to the magistrate and the medical evidence, a conviction can rest on it.57 

The medical examination 

The victim must be sent for medical examination within twenty-four hours of the information being 

received. The examination is conducted by a registered medical practitioner, with her consent or that of a 

person competent to give it on her behalf (section 184). The report must record: her name and that of the 

person who brought her; her age; the material taken for DNA profiling; any marks of injury; her general 

mental condition; the reasons for each conclusion; and the exact times at which the examination began 

and ended. 

The doctor must forward the report to the investigating officer within seven days, and the officer sends it 

to the magistrate with the other papers (sections 184(6) and 193(6)(a)). The examination of the accused is 

governed by section 52, formerly section 53A of the Code. Both examinations are considered in Part VIII. 

The scene and the forensic chain 

For offences punishable with seven years or more, section 176(3) requires the police to send a forensic 

expert to the scene of the crime and to videograph the process. The obligation runs from a date to be 

notified by the State, within five years. Practitioners in Uttar Pradesh should check whether that 

notification has issued. 

The ordinary seizures in a rape case are the clothing of both parties, the bedding, the swabs taken by the 

doctor, and reference blood samples from each. Their handling is now governed by directions of the 

Supreme Court. In Kattavellai @ Devakar v. State of Tamil Nadu a bench of three judges acquitted a man 

sentenced to death because the DNA evidence against him could not be trusted. It then laid down directions 

for every case involving DNA evidence.58 

The directions follow the sample through its life. Its collection must be documented with the FIR number 

and date, the sections, the investigating officer, the police station and a serial number, and the record must 

be signed by the doctor, the investigating officer and independent witnesses, although the absence of 

independent witnesses is not fatal if bona fide efforts to secure them are shown. The investigating officer 

is responsible for carrying the samples to the laboratory with dispatch, and in any event within forty-eight 

hours of collection, and any delay must be explained in the case diary. A chain-of-custody register must 
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R. Shaji v. State of Kerala, (2013) 14 SCC 266 (Dr B.S. Chauhan and V. Gopala Gowda JJ), paras 14–16. The case concerned murder; the 

rule is general. 
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Lal Babu v. State of U.P., 2026:AHC-LKO:43052, decided on 2 July 2026 (Subhash Vidyarthi J), paras 13 and 22. The conviction there 

was for abduction under section 366; the rule is general. 
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Selvamani v. State, 2024 INSC 393, decided on 8 May 2024 (B.R. Gavai and Sandeep Mehta JJ), paras 9, 10, 12 and 13. 
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Kattavellai @ Devakar v. State of Tamil Nadu, 2025 INSC 845, decided on 15 July 2025 (Vikram Nath, Sanjay Karol and Sandeep Mehta 

JJ), para 44. 
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be kept from collection until the case ends in conviction or acquittal; every movement is countersigned, 

and the register is appended to the trial record. As extracted by the Allahabad High Court, the directions 

also forbid the samples to be opened or resealed without the leave of the trial court.59 

In Neerajpal the High Court sent its judgment to three officers for strict compliance: the Director General 

of Prosecution, the Director General of Police, and the Director of the Forensic Science Laboratory, Uttar 

Pradesh. 

Electronic material deserves equal care, and Part X considers it. Both parties’ phones should be seized and 

forensically imaged with hash values. Call detail records should be obtained through the service provider’s 

nodal officer. CCTV footage should be secured before the recorder’s retention cycle overwrites it. 

Completion of the investigation 

The investigation must be completed within two months of the information being recorded (section 

193(2)). That limit covers offences under sections 64 to 68, 70 and 71, and under sections 4, 6, 8 and 10 

of the Protection of Children from Sexual Offences Act. Section 69 is not included. The police report must 

state whether the woman’s medical report is attached (section 193(3)(i)(h)). The informant or victim must 

be told of the progress of every investigation within ninety days, an obligation not confined to sexual 

offences (section 193(3)(ii)). No decision on the consequence of exceeding these limits was found in the 

preparation of this essay. 

The victim’s identity and her care 

The victim’s identity is protected by two offences. One is disclosing her identity (section 72 of the Nyaya 

Sanhita, formerly section 228A of the Penal Code). The other is publishing any matter relating to the 

proceedings without the court’s permission (section 73). 

In Nipun Saxena v. Union of India the Supreme Court held that the prohibition extends beyond her name 

to any detail from which her identity can be discerned.60 It gave three directions: FIRs in these cases are 

not to be placed in the public domain; a victim who appeals may be described as “X”; and the police must 

keep documents bearing her name in a sealed cover. 

She is entitled to compensation under the State’s scheme, even where the offender is not traced or 

identified (section 396). And every hospital must give her first aid or treatment free of cost (section 397). 

 

VII. Delay in Lodging the First Information 

Delay is not fatal in itself, but unexplained delay may be. The question the court asks is not how long the 

woman waited. It is whether her explanation for waiting is satisfactory, and consistent with the rest of the 

evidence. 

Explained delay: the prosecution’s authorities 

The Supreme Court has repeatedly recognised that in sexual offences delay often reflects the reluctance 

of the victim and her family to go to the police, not any want of truth. In Gurmit Singh a delay of two days, 

spent in an attempt to settle the matter through the panchayat, was held to be explained.61 In Karnel Singh 

the Court observed that women are slow and hesitant to complain of such assaults, so that delay alone 

does not make a complaint false, and that a casual and defective investigation does not by itself require an 
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Neerajpal v. State of U.P., Criminal Appeal No. 372 of 2018, decided on 23 July 2026 (Allahabad High Court, Lucknow Bench, Division 

Bench: Rajesh Singh Chauhan and Rajeev Bharti JJ), paras 24, 78 and 79. 
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Nipun Saxena v. Union of India, (2019) 2 SCC 703 (Madan B. Lokur and Deepak Gupta JJ), paras 11, 12 and 43. 
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acquittal.62 In Gian Chand it held that delay is not a ritualistic formula for throwing out a prosecution; the 

delay there was explained by a widowed mother waiting for her family’s support, by an attempt at 

settlement, and by the particular stigma of an offence committed by a relative.63 And in Tulshidas 

Kanolkar, where the complaint followed the discovery that the victim was pregnant, the Court held that 

delay is not in itself a circumstance in the accused’s favour. 

Unexplained delay: the defence’s authorities 

The defence line is equally settled. In State of Himachal Pradesh v. Rajesh Kumar the Supreme Court 

held that unexplained delay is commonly regarded as fatal. There the delay was never explained, nor even 

acknowledged. The victim’s mother had also turned hostile, and the victim had not cooperated with the 

medical examination. The Court upheld the acquittal.64 In Rajesh Patel v. State of Jharkhand an 

unexplained delay of eleven days, coupled with an improbable account, was held fatal.65 

In relationship cases delay bears on intention. A complaint made years into a continuing relationship 

makes it hard to infer that the promise was false at the outset (Mahesh Damu Khare). A complaint made 

sixteen years after the first act speaks for itself (Rajnish Singh). 

Using delay at trial 

For the prosecution, the task is to put the explanation on the record early. The first information should say 

who was consulted, why and when; the person who can prove the explanation, whether the relative 

consulted or the counsellor approached, should be examined; and the explanation should be tied to the 

reasons the courts have recognised, namely stigma, fear, threats, a family’s attempt at settlement, or the 

discovery of a pregnancy. 

For the defence, the task is to fill the interval. A precise timeline from the act to the complaint, populated 

with the complainant’s own conduct in between (meetings, messages, travel, gifts), persuades more than 

any argument about the number of days. Counsel should identify what finally triggered the complaint, and 

should ask the investigating officer when the police first learned of the matter and whether any earlier 

entry or complaint exists. Delay should always be argued with the other infirmities in the case, never 

alone; that is the pattern of every acquittal in which it has counted. 

It is submitted that delay in reporting must be kept distinct from delay in medical examination. A late 

report can be explained by fear or stigma, and the court will accept a good explanation. A late examination 

loses evidence, whatever the reason, and no explanation restores it. 

 

VIII. Medical Evidence 

Medical evidence corroborates; it rarely decides. Its absence will not defeat a credible prosecutrix, but 

medical findings that positively contradict her account frequently will. 

Findings that do not support the prosecution 

The absence of injury is not fatal. In Ranjit Hazarika v. State of Assam the Supreme Court held that neither 

the absence of injury to the private parts nor an intact hymen belies the prosecutrix’s testimony. A doctor’s 

bare opinion that no rape had been committed carries no weight when it is unsupported by reasons. And 
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corroboration is a rule of prudence, not a rule of law.66 In Phool Singh v. State of M.P. the victim was 

examined three days after the event and showed no injuries. Her testimony was credible, and the Court 

upheld the conviction on it.67 

Delayed examination and no examination 

Where the examination is delayed, two questions arise: why it was delayed, and whether the late findings 

fit the woman’s account. 

In Rajesh Patel the prosecutrix was examined twelve days after the event, and the doctor was never called 

as a witness. Together with the unexplained delay in reporting, this led to an acquittal. The Court’s 

treatment of the late examination, in paragraph 11, should be read in full before it is relied on. In Sham 

Singh v. State of Haryana no semen was found and there were no injuries, and the doctor could not say 

when intercourse had occurred. The accused was acquitted.68 

The examination requires the woman’s consent, and she may refuse it. It is submitted that a refusal is not 

fatal in itself. But it removes the corroboration the examination might have supplied, and the prosecution 

must then satisfy the stricter standard that applies to uncorroborated testimony (Part XIII). In Rajesh 

Kumar her unwillingness to be examined was among the circumstances on which the acquittal was upheld. 

When medical evidence contradicts the prosecutrix 

The weightier cases are those in which the medical evidence positively contradicts the account. In Ram 

Singh v. State of Himachal Pradesh the final medical report found no evidence of penetration, and the 

laboratory found no blood or semen on the clothing; the High Court had reversed an acquittal without 

referring to either report, and the Supreme Court restored the acquittal.69 In Sunil v. State of U.P. a child 

had been examined some ten hours after the event, and the doctor found no injury, no bleeding and an 

intact hymen. The allegation of bleeding appeared for the first time in her statement to the magistrate two 

months later. A Division Bench of the Allahabad High Court held that such a statement cannot supply 

facts not deposed to at the trial and that penetration had not been proved, and it altered the conviction to 

one for aggravated sexual assault.70 

In Deepak the Supreme Court accepted that the absence of injury or semen does not by itself disprove the 

offence, but held that where the hymen was intact and the laboratory found neither semen nor male DNA, 

the medical evidence as a whole failed to support the prosecution.71 And in Paramjit Singh Bedi 

spermatozoa in the vaginal swab proved that intercourse had taken place, but, given the surrounding 

circumstances, did not prove rape. 

The prohibited test 

The so-called two-finger test has been prohibited in terms. In Lillu v. State of Haryana the Supreme Court 

held that it violates survivors’ rights to privacy, to physical and mental integrity, and to dignity. Even a 
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finding favourable to the accused cannot found a presumption of consent.72 In Shailendra Kumar Rai the 

Court went further. It held that the test has no scientific basis. It noted that the guidelines of the Ministry 

of Health forbid a per vaginum examination for the purpose of establishing rape. And it directed that 

anyone who conducts the test is guilty of misconduct.73 A finding that the prosecutrix is “habituated”, or 

that her hymen is “old torn” and “admits two fingers”, should be disregarded. The prosecution should ask 

the court to disregard it, and the defence should not build on it. 

Examination of the accused 

The examination of the accused under section 52 of the Nagarik Suraksha Sanhita records three things: 

injuries on his body, the material taken for DNA profiling, and his general condition. The Supreme Court 

treats a failure to use it as a serious lapse. 

In Krishan Kumar Malik v. State of Haryana undergarments that could have established the accused’s 

involvement conclusively were never sent to the laboratory, and the Court held that, after section 53A was 

enacted, the prosecution must bear the consequences of such an omission.74 In Chotkau v. State of U.P. a 

bench of three judges held that failing to produce such evidence, where the accused had put no obstacle in 

the way, leaves a gaping hole in the prosecution case, and that the hole is fatal where the eyewitness 

evidence is weak.75 

The prosecution will answer with P. Rajagopal v. State of Tamil Nadu, a murder case in which the Court 

said that the absence of DNA evidence does not necessarily lead to an adverse inference.76 In rape cases, 

however, Chotkau and Malik confine it. 

The doctor in the witness box 

It is submitted that the doctor should be cross-examined on four matters: the time of the examination, set 

against the time of the alleged act; the history recorded in the medico-legal report, set against the first 

information; the samples collected, set against those the laboratory actually received; and whether any 

finding rests on the prohibited test. 

The report of a doctor who examines the victim is not among the reports of government scientific experts 

that may be read without their author under section 329 of the Nagarik Suraksha Sanhita. Unless the 

defence chooses to admit the report, the doctor should be called. 

 

IX. DNA Evidence 

A DNA match shows whose genetic material was found. It does not show how the material came to be 

there, or whether the woman consented. Its value depends entirely on the chain that links the sample to 

the report, and the courts now discard DNA evidence wherever that chain is not proved. 

Collection, proof and weight 

Material for DNA profiling is collected from the victim under section 184 and from the accused under 

section 52 of the Nagarik Suraksha Sanhita. The expert’s opinion is relevant under section 39 of the 

Sakshya Adhiniyam. The report of a government scientific expert is admissible under section 329 of the 

Sanhita, which also empowers the court to summon the expert. 
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The Supreme Court treats a DNA profile as valid and reliable. It recognises, however, that the result 

depends on the laboratory’s quality control and procedure.77 Like all opinion evidence, its weight varies 

with the facts, and it has not yet reached the point at which it can be called infallible.78 Contamination is 

a real risk. Evidence that is not properly documented, collected, packaged and preserved cannot carry a 

high degree of probative value.79 

The chain of custody 

Three decisions define the modern law. 

The first is Rahul, the Chhawla case, in which a bench of three judges acquitted the men convicted of the 

gang rape and murder of a young woman.80 Neither court below had examined the basis of the DNA 

reports, or whether the technique had been reliably applied. The samples had lain in the police store for 

days before being sent to the laboratory, so tampering could not be ruled out. The Court added that a trial 

judge must not act as a passive umpire. 

The second is Kattavellai. The record there gave inconsistent accounts of who had held the vaginal swabs, 

and no account of how they had been stored. It also disclosed an unexplained delay of forty-one days 

before the swabs reached the laboratory.81 The DNA evidence was discarded, and the directions described 

in Part VI followed. 

The third is Neerajpal, in which the Allahabad High Court applied these principles to a conviction for rape 

and murder and found five failures in the chain: the blood sample had been drawn by a technician who 

was never named or examined; the samples had remained with the police for about five days before 

dispatch; nothing showed where they had been kept, and the officer in charge of the store was not 

examined; no witness from the laboratory proved their receipt, preservation or analysis; and the DNA 

expert was not examined at all, and the report had merely been exhibited through the investigating officer. 

The Court refused to accept a supplementary report produced at the appellate stage without recalling the 

expert. It declined to remand, because the appellant had already served some fourteen years, and it 

acquitted him.82 

DNA inconclusive, and DNA present 

An inconclusive result does not weaken an otherwise strong prosecution. In Suptan Marak v. State of 

Tripura the Supreme Court held that the unshaken and corroborated testimony of a child victim could not 

be disbelieved merely because the DNA result was inconclusive.83 But a failure to collect or send material 

that was available leaves the hole described in Chotkau and Malik. 

Where DNA is present and consent is the issue, the match proves intercourse and nothing more (Paramjit 

Singh Bedi). It is submitted that the defence must decide deliberately whether to admit intercourse. An 

admission moves the trial onto consent. Where an aggravated clause of section 376(2) or section 64(2) has 

been charged, it also brings the presumption in section 120 of the Sakshya Adhiniyam into play. 
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Proving the chain 

The chain must be proved link by link, each through its own witness and its own document; Appendix C 

lists the links. 

The prosecution should prove every link, produce the chain-of-custody register, call the expert whenever 

the report is contested, and take the reference sample from the accused early. The defence should object 

whenever a report is merely exhibited through the investigating officer, apply for the expert to be 

summoned, call for the laboratory’s working notes, and put the forty-eight-hour rule and any missing 

register to the investigating officer. 

 

X. Electronic Evidence: Photographs, Videos and Chats 

Messages and photographs now decide more disputes about consent than medical reports do. Yet an 

electronic record is only as good as its proof. That proof is either the original device, or a certificate under 

section 63 of the Sakshya Adhiniyam, which replaces section 65B of the Evidence Act. The certificate 

now requires an expert’s declaration and a hash value. 

The statute 

The Adhiniyam treats electronic records as documents. Section 2(1)(d) includes in the definition of 

“document”: emails and server logs; files on computers, laptops and smartphones; messages and websites; 

locational evidence; and voicemail stored on digital devices. 

The Explanations to section 57 make the following primary evidence: each file where a record is stored in 

more than one place; a record produced from proper custody, unless it is disputed; each stored copy of a 

video recording that is transmitted at the same time; and each automated storage, including temporary 

files. 

Section 61 provides that an electronic record is not to be denied admissibility merely because it is 

electronic, subject to section 63. 

Section 63 covers output produced by a computer or any communication device, and treats several devices 

used together as a single device. The certificate it requires must accompany the record each time the record 

is submitted in evidence. It must be in the form set out in the Schedule. And it must be signed both by the 

person in charge of the device or activity and by an expert. 

The Schedule has two parts. Part A requires the hash value to be disclosed. Part B is a further declaration 

by an expert. In Pune Bar Association v. Union of India the Supreme Court upheld this requirement, 

describing the hash value as an electronic fingerprint. It observed, while refraining from a conclusive 

opinion, that a person with special skill in computer science or cyber forensics may sign Part B. That 

person need not be an examiner notified under section 79A of the Information Technology Act.84 For 

proceedings pending on 1 July 2024, section 65B of the Evidence Act continues to apply. 

The law of the certificate 

The decisions under section 65B govern section 63 by analogy. 

In Anvar P.V. v. P.K. Basheer a bench of three judges held that secondary electronic evidence can be 

proved only through the certificate, and that the certificate must accompany the record. An original 

produced as primary evidence needs no certificate.85 
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In Arjun Panditrao Khotkar v. Kailash Kushanrao Gorantyal a later bench of three judges confirmed that 

the certificate is a condition precedent to admissibility. Oral evidence cannot take its place.86 The Court 

also settled three practical points: no certificate is needed where the owner of the device steps into the 

witness box and proves the original; where the person in charge refuses to give a certificate, the party may 

apply to the court to compel it; and in a criminal trial the prosecution should furnish the certificate before 

the trial begins, but the court may permit it later, so long as the hearing is not over and the accused suffers 

no serious or irreversible prejudice. 

In Sonu @ Amar v. State of Haryana the Court held that an objection to a missing certificate goes to the 

mode of proof. It must therefore be taken when the document is tendered in evidence, and cannot be raised 

for the first time on appeal.87 

Chats in rape cases 

The Supreme Court has now applied these rules in cases of sexual offences and related crimes. In Pankaj 

Singh the prosecutrix’s counsel relied on WhatsApp chats but conceded that no certificate had been 

produced. The chats had surfaced only in cross-examination, and the accused had never been formally 

called upon to admit or deny them under section 294 of the Code, so the Court held them not proved.88 In 

the same case, the sheer volume of contact after the incident weighed against the prosecution. In 

Kondapaka Sridhar, a murder case, the Court held that call records not proved through the service 

provider’s nodal officer and unsupported by a certificate could not sustain the case built on them, and that 

CCTV footage without a certificate was equally unproved.89 And in Shiv Pratap Singh Rana an allegation 

that photographs had been taken surreptitiously failed because neither the phone nor the photographs had 

been seized.90 

No decision of the Allahabad High Court on section 63, or on the proof of chats in a sexual-offence case, 

was found in the preparation of this essay. 

Using chats: the defence 

For the defence, chats are usually the best evidence of the relationship, and they must be handled with 

discipline. They should be preserved early, by having the accused’s phone forensically imaged, the hash 

values recorded, and the device kept sealed. 

There are then three routes of proof. The first is the original device, proved by its owner; it is submitted 

that where the owner is the accused, this route requires him to testify, with everything cross-examination 

brings. The second is a certificate in both parts, signed by the person in charge of the device and by a 

cyber-forensic expert, stating the hash values and filed with the record. The third is to put the chats to the 

prosecutrix early and use the formal procedure for admission or denial; Pankaj Singh shows the cost of 

producing them late and informally. 

Counsel should also know what chats can and cannot prove. They show the nature and duration of the 

relationship, the plans the parties shared, the affection that followed the alleged event, and the trigger for 

the complaint. They cannot prove consent to the specific act on the specific occasion, which is what 
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Explanation 2 requires. Intimate images should never be annexed to a public pleading; counsel should 

seek a sealed cover and viewing in chambers. 

Using chats: the prosecution 

For the prosecution the task is equally concrete. Both parties’ phones should be seized at once, imaged 

with hash values and sent to the laboratory. Threats, blackmail or morphed images must be connected to 

the accused through the device, the subscriber records and the platform’s logs. Call records and tower 

locations should be obtained through the nodal officer with a certificate, and CCTV secured by notice 

under section 94 before it is overwritten. The certificates should be filed with the charge-sheet, and where 

one is missing, leave to produce it should be sought before the hearing closes. And when the time comes, 

the prosecution should object to uncertified material tendered by the defence, for the rule in Sonu @ Amar 

cuts both ways. 

Authenticity 

Screenshots can be edited, and images and videos can be morphed or synthetically generated. It is 

submitted that, whenever authenticity is in doubt, both sides should insist on four things: the original 

device, its metadata, the hash values, and an examined expert. The Part B declaration exists precisely to 

test authenticity, and counsel who do not use it forfeit the protection it offers. 

 

XI. Bail and Anticipatory Bail 

The statute withholds anticipatory bail only in the gravest cases: the rape of a girl under sixteen, and the 

gang rape of a girl under eighteen (section 482(4) of the Nagarik Suraksha Sanhita). In those same cases 

it requires two further things when regular bail is sought. The informant, or a person she authorises, must 

be present at the hearing (section 483(2)). And the Public Prosecutor must be given notice of the 

application within fifteen days of its receipt (section 483(1), second proviso). 

The Code of Criminal Procedure made corresponding provision in sections 438(4) and 439(1A) for the 

Penal Code offences against girls under sixteen and under twelve, and for gang rape of girls in those age 

groups. For ordinary rape, for its aggravated forms, and for section 69, anticipatory bail remains available. 

An open transitional question 

One transitional question has not been settled. For an offence under the Penal Code, an application filed 

after July 2024 is governed by the procedure of the new Sanhita (Deepu). But sections 482(4) and 483(2) 

name offences by their numbers in the Nyaya Sanhita, not the Penal Code. Whether they bar anticipatory 

bail for an offence under section 376(3) of the Penal Code, by treating it as equivalent, is a question on 

which no decision was found. 

The victim’s voice 

The victim’s voice at the bail stage does not depend on those provisions. In Jagjeet Singh v. Ashish Mishra 

a bench of three judges recognised that a victim has participatory rights at every stage of the proceedings, 

from investigation to appeal, including bail. It set aside a bail order made without hearing her.91 

In Aparna Bhat v. State of M.P. the Supreme Court condemned a bail order that had required the accused 

to have the complainant tie a rakhi on him.92 It then laid down four rules for bail in sexual offences: 

conditions must neither require nor permit contact between the accused and the victim; they must not 
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Jagjeet Singh v. Ashish Mishra, Criminal Appeal No. 632 of 2022, decided on 18 April 2022 (N.V. Ramana CJI, Surya Kant and Hima 

Kohli JJ), paras 24, 38 and 39. The case concerned murder; the principle is general. 
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suggest compromise or marriage; they must not reflect stereotypes; and the complainant must be told that 

bail has been granted, and must receive a copy of the order within two days. 

What the court weighs 

The court weighs the ordinary considerations: the gravity of the offence and its statutory minimum; the 

prima facie strength of the case; the risk of pressure on the victim; the accused’s antecedents; the time he 

has spent in custody; and the stage the trial has reached. 

The general principle that bail is the rule and jail the exception rests on Article 21 and the presumption of 

innocence. It was restated in Satender Kumar Antil v. CBI, which also insisted on compliance with the 

safeguards against arrest in sections 41 and 41A of the Code.93 In offences carrying a minimum of ten or 

twenty years, however, that principle yields a good deal to gravity. 

Relationship cases in the Allahabad High Court 

In relationship cases the Allahabad High Court has shown a clear readiness to grant anticipatory bail where 

the first information itself describes a long consensual relationship. 

In Udayveer Singh it granted anticipatory bail under section 69 after a four-year relationship. In Ritesh 

Soni it granted anticipatory bail until the conclusion of the trial in a prosecution under section 376(3) and 

the child-protection statute, where the facts were undisputed, the charge-sheet had been filed, and both 

parties had been young when the relationship began; but the Court expressly declined to express any 

opinion on the merits, so the order is weak authority on anything but bail.94 In Shivam Upadhyay, by 

contrast, the accused’s own conduct showed that he had never meant to marry, and bail was refused. 

Drafting and opposing the application 

It is submitted that a defence application should be built from the prosecution’s own papers. It should set 

out: the date of the act against the date of the complaint, which raises both the transition and the delay; the 

passages in the first information and the victim’s statements that describe the relationship, its duration and 

her conduct; the medical findings, or her refusal to be examined; the chats, described but never annexed 

if they are intimate, with an undertaking to file the section 63 certificate; the documents on age, where the 

child-protection statute is invoked; the trigger for the complaint; the period spent in custody, whether the 

charge-sheet has been filed, and whether the victim has testified; the accused’s clean antecedents, with an 

undertaking to have no contact with her; and two or three binding authorities rather than a long list. 

The prosecution and counsel for the victim will press different points: the gravity of the offence and its 

statutory minimum; any pressure on the victim, particularly before she has testified; and the accused’s 

influence over her family, her workplace or her locality. 

They should insist on being heard, under Jagjeet Singh or, where it applies, under section 483(2). If bail 

is granted, they should ask for conditions the court can enforce: no contact, and distance from her home 

and her place of work. Nothing in those conditions should be of the kind that Aparna Bhat condemned. 

 

XII. Charge, Discharge and Quashing 

The charge fixes what the prosecution must prove, and whether the presumption in section 120 of the 

Sakshya Adhiniyam is available to it. Quashing on the ground of compromise is closed for rape. Quashing 

on the ground that the complainant’s own case discloses a consensual relationship is open, and it is 

frequent. 
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Satender Kumar Antil v. CBI, M.A. No. 1849 of 2021, decided on 11 July 2022 (S.K. Kaul and M.M. Sundresh JJ). Only part of the 

judgment could be read on Indian Kanoon; its concluding directions were not verified, and it is relied on here for general principle only. 
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Ritesh Soni v. State of U.P., 2026:AHC:155759, decided on 28 July 2026 (Vivek Kumar Singh J), paras 6 and 18–21. 
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Framing the charge 

The standard at the stage of charge was stated in Sajjan Kumar v. CBI.95 The judge may sift the material, 

but only to see whether a prima facie case exists, and must take the prosecution’s material at face value. 

Grave suspicion that is not properly explained justifies a charge. Mere suspicion, as distinct from grave 

suspicion, justifies discharge. And the court is not a post office for the prosecution. 

In a rape case the charge involves four choices that shape the whole trial. The first is between section 

376(1) and section 376(2)(n), or between section 64(1) and section 64(2)(m); only the aggravated clause 

opens the way to the presumption (Pankaj Singh). The second is between the Penal Code and the Nyaya 

Sanhita, decided by the date of each act, with separate heads where the acts straddle 1 July 2024. The 

third, for a false promise made after July 2024, is between section 64 and section 69. The fourth is whether 

to frame the child-protection offence with section 376 in the alternative, so that a conviction under section 

376 can be substituted if minority is not proved (Pynchemalangaki Bareh). 

The court may alter or add to the charge at any time before judgment (section 239). It must then read and 

explain the altered charge to the accused, and permit witnesses to be recalled where the alteration 

prejudices him. An error or omission in the charge is fatal only if it has occasioned a failure of justice 

(sections 238 and 510). 

In Pynchemalangaki Bareh the Supreme Court applied that test by asking three questions: whether the 

offences shared their ingredients; whether the accused knew the case he had to meet; and whether he had 

a fair opportunity to meet it. 

Discharge 

At the stage of discharge the defence can rely only on the prosecution’s own material. The argument must 

therefore be made from the complainant’s first information and her statement to the magistrate. Sonu is 

the model: the complaint there did not even allege that the promise was false when made. 

In Saurabh Pal Singh the Allahabad High Court discharged an accused charged with rape, cheating, breach 

of trust and an offence under the SC/ST (Prevention of Atrocities) Act. It gave three reasons: the 

complainant’s statement under section 164 disclosed no promise that was false at the outset; the 

relationship had lasted more than ten years and was entangled with money, so the dispute was essentially 

civil; and the trial court had framed the charges in a summary manner. 

Quashing under section 528 

The inherent power, now preserved by section 528 of the Nagarik Suraksha Sanhita, has been exercised 

again and again in false-promise cases. The Supreme Court decisions traced in Part V run from Pramod 

Suryabhan Pawar and Dhruvaram, through Sonu, Prashant, Mahesh Damu Khare and Rajnish Singh, to 

Samadhan, Pramod Kumar Navratna and Kunal Rameshbhai Kalyani. The Allahabad High Court quashed 

the proceedings in Alok Ranjan. It held that the case fell within the first, fifth and seventh of the categories 

identified in State of Haryana v. Bhajan Lal, and that the complaint had been lodged to take revenge.96 

Quashing is refused where the case turns on a disputed fact. In Himank Singh the Court held that whether 

a promise was false or merely broken requires evidence and is a matter for trial;97 in Vipin Kumar whether 

the complainant knew that the accused was married was left to the trial; and the Karnataka High Court 

declined to quash in Hanmantappa because the facts were disputed. 
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Sajjan Kumar v. CBI, decided on 20 September 2010 (P. Sathasivam and Anil R. Dave JJ), para 17 (Indian Kanoon numbering). The case 

concerned the events of 1984; the principles are general. 
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Himank Singh @ Vinay v. State of U.P., Application u/s 482 No. 41284 of 2023, para 11. 
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It is submitted that the dividing line is clear enough. Quashing succeeds where the complainant’s own 

documents show consent sustained over time and disclose no deceit at the outset. It fails where the 

prosecution case depends on a contested fact, such as when the promise was made or what she knew. 

Compromise is not a ground 

Compromise is not a ground for quashing a prosecution for rape. In Gian Singh v. State of Punjab a bench 

of three judges held that heinous and serious offences such as murder, rape and dacoity cannot fittingly be 

quashed, even though the parties have settled.98 Another bench of three judges reaffirmed the rule in State 

of M.P. v. Laxmi Narayan.99 And in Ramji Lal Bairwa v. State of Rajasthan the Supreme Court set aside 

the quashing, on compromise, of a teacher’s prosecution for sexual assault on a pupil, holding that such 

an offence is not a private dispute and that persons other than the victim had standing to challenge the 

quashing.100 

Some High Courts have quashed prosecutions where the parties have since married each other. No binding 

authority for that course was found, and Gian Singh and Laxmi Narayan stand against compromise as 

such. 

 

XIII. The Trial 

The law protects the victim in the manner of her testimony and in what she may be asked. It continues to 

protect the accused in what must be proved against him. A conviction resting on her word alone requires 

testimony of sterling quality. 

The forum and the setting 

Offences under sections 64 to 71 of the Nyaya Sanhita, including section 69, are to be tried as far as 

practicable by a court presided over by a woman (section 21 of the Nagarik Suraksha Sanhita, proviso). 

Trials under sections 64 to 68, 70 and 71, and under the principal sections of the child-protection statute, 

must be held in camera, again as far as practicable before a woman judge (section 366(2)); section 69 is 

omitted from that list. Nothing relating to the proceedings may be printed or published without the court’s 

permission (section 366(3)). 

The Supreme Court had anticipated much of this. In Gurmit Singh it said that such trials should ordinarily 

be held in camera, preferably before women judges, and that the victim’s name should not be disclosed. 

In Sakshi v. Union of India it directed three further measures: a screen or similar arrangement, so that the 

victim does not see the accused; questions in cross-examination to be given in writing to the presiding 

officer, who puts them to her in clear and non-embarrassing language; and sufficient breaks while she 

testifies.101 

In Smruti Tukaram Badade v. State of Maharashtra the Court held that every victim of sexual assault, 

whatever her age, is a vulnerable witness. It directed that every district court have a vulnerable-witness 

deposition centre.102 In Mahender Chawla v. Union of India it held that the Witness Protection Scheme, 
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Gian Singh v. State of Punjab, (2012) 10 SCC 303 (R.M. Lodha, Anil R. Dave and Sudhansu Jyoti Mukhopadhaya JJ), para 57 (Indian 

Kanoon numbering). 
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2018 binds as law until legislation replaces it.103 Section 398 of the Nagarik Suraksha Sanhita now requires 

every State to notify a scheme of its own. 

The inquiry or trial is to be completed within two months of the charge-sheet for offences under sections 

64 to 68, 70 and 71 (section 346, proviso). Section 69, once again, is left out. 

The victim’s counsel 

The court may permit the victim to engage an advocate to assist the prosecution (section 18(8), proviso). 

The role is assistive, not parallel. In Rekha Murarka v. State of West Bengal the Supreme Court held that 

the victim’s counsel may not ordinarily make oral arguments or examine witnesses.104 Counsel may, 

however: route questions through the Public Prosecutor; file written submissions; and bring to the court’s 

notice any point the prosecutor has missed. 

What the victim may not be asked 

Evidence of the victim’s character or previous sexual experience is irrelevant to consent. No question on 

those matters may be put in order to prove consent (sections 48 and 149 of the Sakshya Adhiniyam). Her 

identity is protected by sections 72 and 73 of the Nyaya Sanhita. 

It is submitted that questions about her relations with other men are inadmissible without qualification. 

Questions about her relationship with the accused are permissible only so far as the prosecution’s own 

case puts that relationship in issue. Even then they may go only to the relationship and the promise, as Part 

IV explains. 

The protection of the accused 

The burden of proof never shifts. The only presumption against the accused is that in section 120, and it 

arises only on a charge under the aggravated clauses (Pankaj Singh). The central safeguard is the standard 

that uncorroborated testimony must meet. 

In Rai Sandeep v. State (NCT of Delhi) the Supreme Court required a sole witness to be of “sterling” 

quality.105 Such a witness is consistent from the first statement to the last. The core of her account survives 

cross-examination. And her testimony fits the other evidence, whether medical, scientific or 

circumstantial. 

The standard has been applied repeatedly. In Santosh Prasad v. State of Bihar the accused was acquitted 

where there was a prior land dispute between the families, the doctor found no evidence of rape, and the 

prosecutrix’s account was inconsistent.106 In Nirmal Premkumar v. State a bench of three judges applied 

the test to a prosecution for sexual harassment under the child-protection statute, and counted against the 

child the differences between her statement to the magistrate and her deposition.107 The Lucknow Bench, 

in Delinquent Child N, held that a prosecutrix is not a sterling witness where the investigating officer 

himself has disbelieved a core part of her account.108 And the Supreme Court has now held, in Paramjit 
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Mahender Chawla v. Union of India, (2019) 14 SCC 615 (A.K. Sikri and S. Abdul Nazeer JJ), para 35. 
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Singh Bedi, that the prosecutrix’s evidence cannot be rejected on a charge of abduction and accepted on 

an intertwined charge of rape where both rest on the same account.109 

Her testimony commands predominant consideration, but not where her story is improbable and belies 

logic.110 Three further rules protect the accused: her earlier written statements may be used to contradict 

her (section 148), with omissions confined to the categories in Tahsildar Singh; her statement to the 

magistrate is not substantive evidence (R. Shaji; Lal Babu); and every incriminating circumstance must be 

put to him in his examination under section 351 of the new Sanhita (formerly section 313). 

The prosecution’s strengths 

The prosecution has strengths of its own. The testimony of the prosecutrix, if it inspires confidence, needs 

no corroboration; to insist on corroboration as a rule, the Supreme Court said in Gurmit Singh, is to add 

insult to injury.111 She is not to be treated as an accomplice (Karnel Singh), and minor discrepancies and 

insignificant contradictions should not deflect the court from the broad probabilities of the case (Gurmit 

Singh). 

Nor is the prosecution necessarily lost when she turns hostile. In Hemudan Nanbha Gadhvi v. State of 

Gujarat a bench of three judges held that the court must not be a mute spectator. A child who had identified 

her assailant at a test identification parade failed to identify him at trial, and the conviction was upheld on 

the identification, the medical evidence and a serological match.112 In Selvamani the Court held that the 

evidence of a hostile witness is not to be rejected wholesale, and observed that a gap of three and a half 

months between examination-in-chief and cross-examination had given the accused the chance to win the 

witnesses over. 

It is submitted that the prosecution should press for the victim’s cross-examination to follow her 

examination-in-chief on the same day, or as soon after as the court allows. Selvamani shows the cost of 

delay. 

 

XIV. Final Arguments 

Both sides argue the same three elements: the act, the absence of consent, and identity. Each should argue 

them in the order in which its own evidence is strongest. 

The prosecution’s argument 

The prosecution’s argument ordinarily proceeds in six stages. It begins with the legal frame: which statute 

governs each act, which description in section 375 or section 63 is relied on, and whether an aggravated 

clause has been charged so that the presumption in section 120 is available. It then proves the act and 

identity, through the prosecutrix’s testimony, the medical findings, the laboratory and DNA reports with 

every link of the chain established, and any CCTV, call records or hotel records. 

The third stage is the absence of consent, proved on the limb pleaded through her testimony and any 

evidence of fear or coercion, with Chhoteylal and Mango Ram in support. In a false-promise case the 

prosecution must prove intention at the outset (Anurag Soni), and that proof is best supplied by concrete 

facts: an engagement to another woman already arranged, a false identity, a condition on the marriage 
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112
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showing that it was never meant to take place (Shivam Upadhyay), or a concealed existing marriage (Vipin 

Kumar). Corroboration follows, from her statement to the magistrate, an early complaint to her family, 

the medical findings and her conduct after the event. 

The fifth stage anticipates the defence. Delay is met with Gurmit Singh and Gian Chand; the absence of 

injury with Ranjit Hazarika and Aparna Bhat; minor contradictions with Gurmit Singh; a hostile victim 

with Selvamani and Hemudan Nanbha Gadhvi; a defective investigation with Karnel Singh; and any attack 

on her character with section 48 and Shailendra Kumar Rai. The argument closes with the statutory 

minimum and any aggravating circumstance. 

The defence’s argument 

The defence’s argument begins where the prosecution’s burden is heaviest. The burden remains on the 

prosecution throughout; there is no presumption without a charge under an aggravated clause (Pankaj 

Singh), and even then the presumption is narrow (Raja). Any error in the statute charged for the date of 

the act should be taken at once, above all the invocation of section 69 for conduct before July 2024 

(Himank Singh). 

The heart of the argument is the prosecutrix’s successive versions, set side by side: the first information, 

the statement to the police, the statement to the magistrate, the history given to the doctor, and the 

deposition. Each contradiction must be proved through the investigating officer under section 148, and 

omissions kept within the categories in Tahsildar Singh. The sterling-witness test is then applied (Rai 

Sandeep, Santosh Prasad, Nirmal Premkumar, Delinquent Child N), and where the charges are 

intertwined, so is the principle that her evidence cannot be accepted in part and rejected in part (Paramjit 

Singh Bedi). 

The medical and forensic evidence comes next: findings that rule out her account (Ram Singh, Sunil, 

Deepak), any break in the chain of custody (Rahul, Kattavellai, Neerajpal), and any material that was 

available but never collected or sent (Krishan Kumar Malik, Chotkau). Consent is argued from the 

relationship’s duration, the complainant’s conduct and the chats, if they have been properly proved 

(Pankaj Singh). In a false-promise case the defence presses the distinction between a broken promise and 

a false one (Deepak Gulati, Pramod Suryabhan Pawar), relying on the line of authority from Mahesh 

Damu Khare to Kunal Rameshbhai Kalyani. Delay and motive are argued together (Rajesh Kumar, Rajesh 

Patel), with the trigger for the complaint named, and the lapses of the investigation are laid out: no 

examination of the accused, no dispatch to the laboratory, no seizure of CCTV, no examination of 

independent witnesses. 

Only then does the defence turn to its fallbacks: a conviction under section 69 BNS, rather than section 64 

for conduct after July 2024; under section 376 rather than the child-protection statute where age is not 

proved; for sexual assault rather than penetrative assault where penetration is not proved (Sunil); and, last 

of all, mitigation of sentence. 

Written submissions 

Written submissions should follow the same discipline. The most useful structure is: a synopsis and list of 

dates; the charges and the statute that governs them; the issues; a table of the evidence, showing what each 

witness proved and each contradiction, with page and paragraph references to the depositions; the law on 

each issue, stated through two or three authorities with their paragraph numbers; and a short conclusion 

and prayer. 
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It is submitted that the court reads the table of evidence, not a string of twenty citations. For the defence, 

a single page setting the prosecutrix’s versions side by side is often the most persuasive document in the 

file. A template is given in Appendix D. 

 

XV. Sentence, Compensation and Appeal 

The statute fixes the minimum. Above it, the choice turns on proportionality and the prospect of reform. 

Appeals in rape cases carry a six-month target, and the victim has a right of appeal of her own. 

Sentence 

The statutory floors are set out in Appendix A, and courts cannot go beneath them (Ehsaan, para 9). Within 

the range, the Supreme Court has emphasised proportionality. 

In Ehsaan v. State (NCT of Delhi) the Court listed the considerations a sentencing court should weigh, 

among them the gravity of the offence, the protection of society and the possibility of reformation.113 The 

appellant had been convicted of gang rape. He was twenty-five when the offence was committed, had no 

antecedents, and had behaved well through some ten years in custody. The State had placed nothing on 

record to show that he could not be reformed. The Court reduced his sentence from imprisonment for the 

remainder of natural life to the statutory minimum of twenty years. 

In Suptan Marak the Court made a similar reduction under the child-protection statute, on the ground of 

the appellant’s age and clean record.114 

It is submitted that the defence should lead evidence on sentence rather than rely on submission. That 

evidence covers age, antecedents, family circumstances, conduct in custody and prospects of reform. 

Ehsaan turned on exactly that record, and on the State’s failure to answer it. 

Compensation 

Under sections 65 and 70 of the Nyaya Sanhita the fine must be just and reasonable to meet the victim’s 

medical expenses and rehabilitation, and it is paid to her. Compensation under the State’s scheme is 

available under section 396 of the Nagarik Suraksha Sanhita, even where the offender is not traced. Every 

hospital must treat the victim free of cost (section 397). 

An acquittal does not necessarily end the question of compensation. In Naim Ahamed the Supreme Court 

acquitted the accused but let stand an order requiring him to pay the complainant five lakh rupees. In Rahul 

it noted that the victim’s parents remained entitled to compensation under the victim compensation 

scheme. And in Deelip Singh it directed compensation under Article 142 despite setting aside the 

conviction. 

Appeal 

An appeal against a sentence for an offence under sections 64 to 68, 70 or 71 is to be disposed of within 

six months of filing (section 415(4)). The victim may appeal against an acquittal, against a conviction for 

a lesser offence, or against inadequate compensation (section 413, proviso), and she may do so under the 

pseudonym “X”, with her identity kept in a sealed cover (Nipun Saxena). An appellate court that reverses 

an acquittal must engage with the whole of the evidence, including the final medical opinion and the 

laboratory report, as Ram Singh shows. It may substitute a conviction under section 376 where a conviction 

under the child-protection statute fails for want of proof of age (Pynchemalangaki Bareh). And an appeal 

                                        
113

Ehsaan v. State (NCT of Delhi), 2026 INSC 720, paras 6.4, 8, 9 and 10. 
114

Suptan Marak v. State of Tripura, decided on 21 July 2026, paras 11 and 12. 
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filed after July 2024 lies under the new Sanhita, even where the trial was conducted under the old Code 

(Deepu). 

 

XVI. Conclusion 

The law of rape in 2026 rests on a small number of settled propositions, surrounded by a larger number of 

unsettled ones. The settled propositions can be stated in a paragraph. The date of the act determines the 

offence, while procedure and evidence follow whatever was pending on 1 July 2024. Consent must be 

free, informed and specific, and neither submission nor silence supplies it. A promise to marry vitiates 

consent only if it was false when made and was the reason for the woman’s agreement. The victim’s word, 

if it is of sterling quality, is enough. And medical and scientific evidence is only as good as the record of 

how it was gathered, just as an electronic record is only as good as its certificate. 

The unsettled questions are more numerous. Must a false promise after July 2024 be charged under section 

69 rather than section 64? Do the statutory bars on anticipatory bail reach the corresponding offences 

under the Penal Code? How will the new certificate under section 63 be enforced in the trial courts, and 

what consequence follows when the new statutory time limits are exceeded? Will the marital exception 

survive the Supreme Court’s scrutiny? 

These are, for the most part, questions of evidence rather than of definition. Most rape trials are won or 

lost in the record: in the hours after the complaint, in the chain of a sealed packet, and in the gap between 

what a woman told the police and what she told the court. The advocate who knows that record better than 

the other side, and who can set each fact against the rule that gives it meaning, will usually prevail, whether 

for the prosecution or for the defence. 
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